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THE TWENTY-FIFTH YEAR OF THE WORLD COURT* 


By Maney O. Hupson 
Of the Board of Editors 


The chief preoccupation with regard to the World Court during the 
vear 1946 was the reorganization required by the modifications introduced 
into its Statute in 1945.1. This involved chiefly the dissolution of the Per- 
manent Court as it was constituted under the Statute of 1920, the election 
of Judges to constitute the International Court of Justice, the organization 
of the newly-elected bench and the reéstablishment of the Registry, and 
the adaptation of the Rules of Court to take account of the changes in the 
text of the Statute. Various administrative measures were adopted by the 
United Nations, in consequence of its replacing the League of Nations as 
the body responsible for the maintenance of the Court, and some progress 
was made during the year in extending the Court’s jurisdiction. No con- 
tentious proceeding was instituted during 1946,? no advisory opinion was 
requested, and hence no entry was made in the list of cases before the Court. 


DISSOLUTION OF THE PERMANENT CouRT 


The entry into force of the revised Statute on October 24, 1945, made it 
clear that the Permanent Court would not be reactivated. With the as- 
sent of the parties, the two pending cases—a case between Belgium and Bul- 
garia relating to the Electricity Company of Sofia and Bulgaria and the 
Gerliczy Case between Liechtenstein and Hungary—were dropped from 
the Court’s list. In order to clear the way for a new election of Judges, 
the collective resignation of the eleven Judges of the Permanent Court * 
was communicated to the Secretary General of the League of Nations on 
January 30, 1946.4 


* This is the twenty-fifth in the writer’s series of annual articles on the World Court, 
the publication of which was begun in this JouRNAL, Vol. 17 (1923), p. 15. 

1 The modifications were traced in detail in this JouRNAL, Vol. 40 (1946), pp. 14-45. 

2 A number of applications were addressed to the Court by private individuals, in reply 
to which reference was made to the provision in paragraph 1 of Article 34 of the Statute 
that ‘‘only States may be parties in cases before the Court.’’ 

3 Under the provisions of Article 13 of the Statute the fifteen Judges who were in 
office in 1939 when the Assembly of the League of Nations decided to postpone the third 
general election continued in the discharge of their duties. Judge Rostworowski died in 
1940, Judges Nagaoka and Urrutia resigned in 1942, and Judge Fromageot resigned in 
1945. 

4 This step had been preceded by a settlement of the Judges’ claims for their unpaid 
salaries. Payment of the Judges’ salaries had been discontinued in 1941, though token 
payments were made thereafter. In December, 1945, the Supervisory Commission de- 
cided that the arrears should be paid up to two-thirds of the established scale of salaries. 
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A further step was required to meet the situation resulting from the an- 
nexing of the Court’s Statute to the Charter of the United Nations. Not 
all of the states parties to the 1920 Statute became parties to the Charter, 
and some of the latter had not been parties to the 1920 Statute. Hence, 
technically, the two Statutes were for a time in force, between two some- 
what varying groups of states; in reality, the existing Permanent Court 
had been taken over by the United Nations and it was generally appreci- 
ated that formal action was required to register the displacement of the 
earlier instrument. In December, 1945, the United Nations Preparatory 
Commission took note of the assent to the dissolution of the Permanent 
Court on the part of those members of the United Nations which were par- 
ties to the 1920 Statute, and declared that it ‘‘would welcome the taking 
by the League of Nations of appropriate steps’’ to that end.° 

When the Assembly of the League of Nations met for its final session in 
Geneva, on April 8-18, 1946,° its first committee reported that ‘‘just as the 
dissolution of the League of Nations follows upon the establishment of the 
United Nations, so the dissolution of the Permanent Court of International 
Justice follows upon the establishment’’ of the International Court of 
Justice; but the committee pointed out that ‘‘dissolution’’ did not mean 
that the Permanent Court is dead, for ‘‘in substance, the contrary is the 
truth.’’* The following resolution was adopted by the Assembly: 


Tue ASSEMBLY OF THE LEAGUE OF NATIONS, 


Considering that, by Article 92 of the Charter of the United Nations, 
provision is made for an International Court of Justice which is to be 
the principal judicial organ of the United Nations and which is to be 
open to States not members of the United Nations on terms to be de- 
termined by the United Nations; 

Considering that the establishment of this Court and the impending 
dissolution of the League of Nations render it desirable that measures 
for the formal dissolution of the Permanent Court of International 
Justice shall be taken; 

Considering that the Preparatory Commission of the United Nations, 
in a resolution of December 18th, 1945, declared that it would welcome 
the taking of appropriate steps by the League of Nations for the pur- 
pose of dissolving the Permanent Court, and that this resolution records 
the assent to the dissolution of the Permanent Court of all the Mem- 
bers of the United Nations which are parties to the Protocol of Signa- 
ture of the Statute of the Permanent Court, whether Members of the 
League of Nations or not; 

Considering that all the Judges of the Permanent Court have re- 
signed and that on the dissolution of the League no machinery will 
exist for the appointment of new Judges: 


5 Report of the Preparatory Commission, p. 57. 
6 Thirty-five States were represented in this Assembly. 
7 League of Nations, Document A.35.1946. 
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RESOLVES : 


That the Permanent Court of International Justice is for all pur- 
poses to be regarded as dissolved with effect from the day following 
the close of the present session of the Assembly, but without prejudice 
to such subsequent measures of liquidation as may be necessary. 


Though some of the parties to the 1920 Protocol of Signature were not rep- 
resented in the Assembly when this resolution was adopted, the authority 
of the resolution has passed without challenge. 


ELECTION OF THE NEW BENCH 


In preparation for the first election of Judges under the revised Statute 
of 1945, invitations were issued to national groups to nominate candidates 
in September, 1945. The invitations fixed December 15 as the date by 
which nominations should be made, but this date was later extended to 
January 10, 1946. In response, nominations were made by fifty national 
groups, that is, by the national groups of all Members of the United Na- 
tions except Liberia.* The names of seventy-six candidates appeared in 
the list placed before the General Assembly.® Only eleven of the candi- 
dates were nominated by five or more national groups.’® and forty-eight 
candidates had but a single nomination. 

The election was begun by the General Assembly and the Security Coun- 
cil on the morning of February 6. Votes were cast in the Assembly for as 
many as fifty-six candidates, and in the Security Council for thirty-two 
candidates. The first comparison of the list of candidates receiving a ma- 
jority (26) of the votes in the Assembly with the list receiving a majority 
(6) of the votes in the Security Council revealed the election of thirteen 
Judges. The Judges thus elected, with the votes required in the two bod- 
les, were announced by the President of the Assembly as follows: Hsu Mo 
(China), De Visscher (Belgium), Basdevant (France), Guerrero (El Sal- 
vador), Krylov (USSR), MeNair (UK), Fabela (Mexico), Hackworth 
(USA), Alvarez (Chile), Azevedo (Brazil), Badawi (Egypt), Read (Can- 
ada), and Zoricic (Yugoslavia).11 In the afternoon of February 6 no 
candidate received a majority on the second ballot in the General Assembly, 
but a third ballot gave a majority to Klaestad (Norway), and as he had a 
majority on a third ballot in the Security Council, he was declared elected ; 


8 Seventeen of the States to which the groups belonged are not listed as having na- 
tional groups in the Permanent Court of Arbitration in the Rapport du Conseil Adminis- 
tratif de la Cour permanente d’ Arbitrage, published in 1946. 

® Document A/8/Rev.1, 24 January 1946. Three of the nominees later declined the 
candidacy. 

10 Fabela (Mexico), 13; Lozano y Lozano (Colombia), 9; Hudson (U. 8. A.) and De 
Visscher (Belgium), 7; Alvarez (Chile), Azevedo (Brazil), Basdevant (France), McNair 
(United Kingdom), 6; and Badawi (Egypt), Guerrero (El Salvador), Klaestad (Nor- 
way), 5. 

11 Journal of the General Assembly, 1st Session, No. 25, p. 440. 
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it is notable that this comparison of lists was made before the General As- 
sembly had completed the number of places remaining to be filled. <A 
fourth ballot in the General Assembly gave a majority to Winiarski 
(Poland) and later in the evening a fourth ballot in the Security Council 
had the same result, but the final comparison of the lists was not made until 
later and Winiarski’s election was announced only on February 9. 

On February 9 lots were drawn,’? as required by Article 13 (2) of the 
Statute, to determine ‘‘the judges whose terms are to expire at the end of 
the . . . initial periods of three and six years.’’ The names of the fifteen 
successful candidates were placed in a ballot box, and the Secretary Gen- 
eral drew out five names, indicating those who were to serve for three 
vears—Zoriciec, Read, Winiarski, Badawi, and Hsu Mo; then five more 
names were drawn of those who were to serve for six years—Fabela, 
Klaestad, De Visscher, Hackworth, and Krylov. The remaining five names 
were of those whose terms run for the full period of nine years. All of the 
successful candidates accepted the election, their terms commencing as of 
February 6, 1946. 

In another place ** the writer has appraised the results of the election. 
Maintaining the high standards set in the previous general elections of 1921 
and 1930, they provide a distinguished bench which includes men of many 
talents and varied experience, and ‘‘the body as a whole’’ represents quite 
satisfactorily ‘‘the main forms of civilization’’ and ‘‘the principal legal 
systems of the world’’ as prescribed by Article 9 of the Statute. 

The ease with which the 1946 election was conducted and the necessary 
majorities were attained in a single day was remarkable; but the fact pro- 
duced less satisfaction at the time because of a protracted discussion, in 
both the General Assembly and the Security Council, of the interpretation 
to be given to the phrase ‘‘third meeting’’ [French, troisiéme séance] as 
employed in Articles 11 and 12 (1) of the Statute. 

If the terms employed in Articles 11 and 12 of the Statute are not as 
clear as they might be, they would seem to suffice for practical purposes, 
and it is significant that they gave rise to no difficulty in the course of 
previous general elections conducted by the League of Nations, neither in 
1921 ** nor in 1930.15 In 1921 the President of the Assembly of the League 
of Nations construed the term ‘‘meeting’’ to require the completion of a 
list of successful candidates for all of the places to be filled, and it was 
made clear that this might require a number of ballots. Only when the 
list was completed was a comparison to be made between the Assembly’s 
and the Council’s lists, and if the election was not then completed by the 
12 Same, No. 28, p. 469. 
13 Manley O. Hudson, ‘‘The New Bench of the World Court,’’ 32 American Bar Asso- 
ciation Journal (1946), p. 140. 

14 Records of Second Assembly, Plenary, pp. 235 ff. 
15 Records of Eleventh Assembly, Plenary, pp. 134 ff. 
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concurrence of the two bodies, a further ‘‘meeting’’ would be held for 
filling the remaining places. Thus in 1921, when the Assembly proceeded 
to the election of eleven Judges, nine candidates had a majority on the 
first ballot, one on the second ballot, none on the third and fourth ballots, 
and one on the fifth ballot. Only after the fifth ballot was a comparison 
made with the Council’s list, and it revealed agreement by the two bodies 
on nine candidates. Thereupon, the ‘‘meeting’’ of the Assembly was ad- 
journed, and ten minutes later on the same day a new meeting was held. 
A sixth ballot, then taken for electing two Judges, gave a majority to 
two candidates, and comparison with the Council’s list revealed agreement 
on these candidates. The election of four deputy-judges then ensued. A 
first ballot in the Assembly yielded a majority for two candidates ; no candi- 
date had a majority on the second ballot but two were successful on the 
third. Comparison then revealed the final election of three candidates. To 
fill the fourth place, a third ballot was taken at the ‘‘meeting’’ of the As- 
sembly and a candidate received a majority; but on comparison with the 
Council’s list this suecessful candidate was not elected. A fifth ballot pro- 
duced a majority for a candidate, but a comparison revealed a different re- 
sult in the Council. The Assembly then decided that a joint conference 
should be held. On the following day, the joint conference was consti- 
tuted; on the next following day, the candidate proposed by the joint con- 
ference was elected. 

In 1930, when fifteen Judges were to be elected, a first ballot in the As- 
sembly gave a majority to fourteen candidates; four more ballots were then 
taken at the same ‘‘meeting’’ before a fifteenth candidate was successful. 
Then a comparison was made with the Council’s list, and it revealed 
agreement on fourteen candidates. At a ‘‘meeting’’ in the afternoon of 
the same day, five ballots were taken in the Assembly before a candidate 
for the fifteenth place was successful. Comparison then revealed disagree- 
ment between the electoral bodies, whereupon the Assembly adjourned 
for ten minutes. Upon a sixth ballot, a candidate was successful, and 
comparison then revealed his success also in the Council. In electing four 
deputy Judges, the Assembly took four ballots before completing its list 
and before a comparison was made; two more ballots, and two more com- 
parisons were required before the election of the four deputy judges was 
completed. <A joint conference was at no time proposed. 

The paper prepared by the Secretariat in 1946 was not too clear on this 
point.‘*® In the General Assembly Mr. Guerrero expressed the view that 
‘‘it is a question of days of meetings and not of a separate meeting’’; but 
the President of the General Assembly declared that in interpreting Article 
11 ‘‘a meeting is a meeting in which one ballot has taken place, and there 
is nothing to prevent us from adjourning in that way either for an hour 
or for a day, if we so decide to have a second meeting for a second ballot, 


16 Document A/25, 31 January 1946. 


6 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and so on.’’ When this latter interpretation was adopted,’ a suggestion 
was forthcoming that an advisory opinion by the Court was needed. The 
discussion in the Security Council was protracted, due in part to incom- 
plete familiarity with the League precedents; the conclusion seems to have 
been that a ballot was a meeting. Finally the President of the Security 
Council gave assurance that no precedent was being set, and that there 
would be ‘‘some appeal to the Court of International Justice, with a view 
to clarifying the position.’’+* The delesrations of E] Salvador, France, and 
the United Kingdom later made a definite proposal that the Court be re- 
quested to give an advisory opinion on the question.?® 

This proposal was placed on the agenda of the second part of the Gen- 
eral Assembly. The American delegation in that body, when it met, sug- 
gested an interpretation to be given by the Assembly itself, however.?° 
The Sixth Committee reported its opinion ‘‘that, in each of the successive 
‘meetings’ referred to in Article 11, balloting should continue until the 
electoral body concerned has completed a full list for all the seats to be 
filled,’’ and that ‘‘the concurrent ‘meetings’ of the General Assembly and 
the Security Council will then be followed by comparison of the lists.’’ ?* 
It therefore drafted a rule of procedure to be adopted provisionally and 
subject to the concurrence of the Security Council, as follows: 


‘“Rule 99A. Any meeting of the General Assembly held in pur- 
suance of the Statute of the International Court of Justice for the 
purpose of the election of members of the Court shall continue until 
as many candidates as are required for all the seats to be filled have 
obtained in one or more ballots an absolute majority of votes.’’ 


This report and the proposed rule were adopted by the General Assembly 
on November 19, 1946; ** apparently the rule has not yet been adopted 
by the Security Council. The soiution of the problem envisaged in this 
rule, which is eminently satisfactory, accords with the League of Nations 
practice. 


NEw PARTIES TO THE STATUTE 


By reason of their becoming Members of the United Nations Afghanistan, 
Iceland, Siam, and Sweden became parties to the Statute during 1946. 
Switzerland was the first State to seek to become a party to the Statute 
without becoming a Member of the United Nations. 

On October 26, 1946, the Swiss Government made enquiry as to the con- 
ditions on which Switzerland might become a party to the Court’s Statute, 


17 Journal of the General Assembly, 1st Session, No. 25 (Supp. A), p. 442. 
18 Journal of the Security Council, 1st Year, No. 9, p. 167. 

19 Document A/59, 13 February 1946. 

20 Document A/C6/44, 2 November 1946. 

21 Document A/191, 15 November 1946. 

22 Journal of the General Assembly, 1st Session, No. 38 (Supp. A), p. 327. 
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under paragraph 2 of Article 93 of the Charter.2* On November 15 the 
Security Council recommended that the accession be permitted on condition 
of (a) acceptance of the provisions of the Statute, (b) acceptance of the 
obligations of a Member of the United Nations under Article 94 of the 
Charter, and (ce) an undertaking to contribute to the Court’s expenses 
such equitable amount as the General Assembly should assess from time 
to time after consultation with the Swiss Government.** A committee of 
experts had reported to the Security Council that no special conditions 
were required as to Switzerland’s participation in the election of Judges 
and amendment of the Statute, but that general conditions on these mat- 
ters should be fixed later on. On December 11, 1946, the General Assembly 
adopted the recommendations of the Security Council; *° the accession by 
Switzerland had not been consummated. 


ACCESS TO THE CouRT BY STATES NoT PARTIES TO THE STATUTE 


Article 35 of the Statute provides (in paragraph 2) that ‘‘the conditions 
under which the Court shall be open to other states shall, subject to the 
special provisions contained in treaties in force, be laid down by the Secur- 
ity Council, but in no case shall such conditions place the parties in a posi- 
tion of inequality before the Court.’’ This text follows closely that em- 
bodied in the 1920 Statute; but there is an important difference in the 
meaning of ‘‘other states.’’ The first paragraph of the original Article 
35 opened the Court both to members of the League and to states men- 
tioned in the annex to the Covenant; by the 1945 text of the paragraph the 
Court is open only to parties to the Statute. 

On May 17, 1922, the Council of the League of Nations adopted a resolu- 
tion which was conceived in mystifying confusion.*® It laid down a con- 
dition requiring a declaration accepting ‘‘the jurisdiction of the Court, in 
accordance with the Covenant of the League of Nations and with the terms 
and subject to the conditions of the Statute and Rules of the Court,’’ and 
undertaking ‘‘to carry out in full good faith the decision or decisions of 
the Court and not to resort to war against a State complying therewith.’’ 
Kither particular or general declarations were to be permitted, and in 
making a general declaration a state could accept the Court’s compulsory 
jurisdiction though its acceptance could not be relied upon vis-a-vis states 
making declarations under paragraph 2 of Article 36 of the Statute. The 
Covenant of the League gave the Court no contentious jurisdiction—it is 
even doubtful whether, apart from Article 1 of the Statute, it empowered 


23 Document 8/185, 26 October 1946. 

24 Document A/Bur./64, 18 November 1946. For the report of the committee of ex- 
perts, see Document S/191, 11 November 1946. 

25 Journal of the General Assembly, 1st Session, No. 58, (Supp. A), p. 498; Document 
A/239, 10 December 1946. 
26 Minutes of the Council, 1922, p. 545. 
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the Court to give advisory opinions; clearly it was unnecessary for the 
Council’s resolution to refer to the Covenant. Nor did the Statute itself 
confer on the Court anything which could be called jurisdiction over con- 
tentious cases. The resolution would seem to have confused the problem 
of opening the Court to litigants, with the problem of jurisdiction over 
disputes. It should have provided for access without dealing with juris- 
diction. 

This conclusion is confirmed by subsequent events. Under the Council’s 
resolution two particular declarations were filed by Turkey, in the Lotus 
Case and the Castellorizo Case; and only two general declarations were 
made—by Monaco and Liechtenstein.*’ In other words, except for par- 
ticular declarations, the effect of the resolution in extending the use of the 
Court was slight; it might have been greater if access and jurisdiction had 
been more carefully distinguished. 

In a letter of May 1, 1946, the President of the Court drew this matter 
to the attention of the Security Council,** by which it was referred to a 
committee of experts. In view of the similarity of the text in the revised 
Statute to that in the original Statute the committee of experts sought a 
solution ‘‘analogous to that adopted by the Council of the League of Na- 
tions.’’** Little attention seems to have been paid to the distinction be- 
tween access and jurisdiction, owing perhaps to the data prepared by the 
Secretariat. In consequence the mistake of 1922 was repeated in the reso- 
lution adopted by the Security Council on October 15, which was phrased 
in the following terms: *° 


The Security Council of the United Nations in virtue of the powers 
conferred upon it by Article 35, paragraph 2, of the Statute of the 
International Court of Justice, and subject to the provisions of that 
Article, resolves: 


(1) The International Court of Justice shall be open to a state which 
is not a party to the Statute of the International Court of Justice,** 
upon the following condition, namely: that such state shall previously 
have deposited with the Registrar of the Court a declaration by which 
it accepts the jurisdiction of the Court, in accordance with the Charter 
of the United Nations and with the terms and subject to the conditions 
of the Statute and Rules of the Court, and undertakes to comply in 
good faith with the decision or decisions of the Court and to accept all 
the obligations of a Member of the United Nations under Article 94 
of the Charter. 

(2) Such declaration may be either particular or general. 


27 See Hudson, Permanent Court of International Justice, 1920-1942, pp. 389-390. 

28 Document 8/99, 5 July 1946. 29 Document 8/169, 24 September 1946. 

30] Weekly Bulletin of the United Nations, No. 13, p. 3. 

81 The category of states not parties to the Statute now includes: Albania, Austria, 
Bulgaria, Finland, Germany, Hungary, Ireland, Italy, Japan, Liechtenstein, Monaco, 
Nepal, Outer Mongolia, Portugal, Rumania, San Marino, Spain, Transjordan and Yemen. 
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A particular declaration is one accepting the jurisdiction of the 
Court in respect only of a particular dispute or disputes which have 
already arisen. 

A general declaration is one accepting the jurisdiction generally in 
respect of all disputes or of a particular class or classes of disputes 
which have already arisen or which may arise in the future. 

A state in making such a general declaration may, in accordance 
with Article 36, paragraph 2, of the Statute, recognize as compulsory, 
ipso facto, and without special agreement, the jurisdiction of the 
Court, provided, however, that such acceptance may not, without ex- 
plicit agreement, be relied upon vis-d-vis states parties to the Statute, 
which have made the declaration in conformity with Article 36, para- 
graph 2, of the Statute of the International Court of Justice. 

(3) The original declarations made under the terms of this Resolu- 
tion shall be kept in the custody of the Registrar of the Court, in ac- 
cordance with the practice of the Court. Certified true copies thereof 
shall be transmitted, in accordance with the practice of the Court, to 
all states parties to the Statute of the International Court of Justice, 
and to such other states as shall have deposited a declaration under the 
terms of this Resolution, and to the Secretary-General of the United 
Nations. 

(4) The Security Council of the United Nations reserves the right 
to rescind or amend this Resolution by a Resolution which shall be 
communicated to the Court, and on the receipt of such communication 
and to the extent determined by the new Resolution, existing declara- 
tions shall cease to be effective except in regard to disputes which are 
already before the Court. 

(5) All questions as to the validity or the effect of a declaration 
made under the terms of this Resolution shall be decided by the 
Court. 


After the text of this resolution had been adopted by the committee of 
experts, the Polish representative, desiring to exclude Spain from access 
to the Court, proposed that it should ‘‘not apply to states whose regimes 
have been installed with the help of armed forces of countries which have 
fought against the United Nations, so long as these regimes are in power.’’ *? 
This proposal, which was supported by the French, Mexican, and Soviet 
Union representatives, was not adopted. The new text of paragraph 3 of 
the Security Council’s resolution gives greater clarity to the references in 
the Statute to ‘‘states entitled to appear before the Court.’’ ** 


DECLARATIONS RECOGNIZING COMPULSORY JURISDICTION 


In view of the urgent insistance by many delegations at San Francisco 
that the Statute of the Court should provide for general compulsory juris- 
diction over legal disputes, it might have been anticipated that a number 
of states which had not previously done so would promptly proceed to 


321 Weekly Bulletin of the United Nations, No. 13, p. 3. 
38 See Hudson, Permanent Court of International Justice, 1920-1942, pp. 392-394. 
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exercise the option provided for in Article 36 of the Statute, and to make 
declarations accepting the compulsory jurisdiction as there outlined. In- 
deed, that course was recommended in a resolution adopted unanimously 
by the San Francisco Conference.** Events have not vindicated the antici- 
pation, however, and the record through 1946 falls far short of what one 
would have hoped for. No general movement favoring such declarations 
developed during the meetings of the Assembly, and perhaps it must be 
thought that the Secretariat of the United Nations was remiss in this con- 
nection.*® 

Under paragraph 5 of Article 36 previous declarations under Article 36 
are to be deemed to be still in force, to the extent that they have not ex- 
pired according to their terms, ‘‘as between the parties to the present 
Statute.’’ In consequence the previous declarations made by Australia, 
Brazil, Canada, Colombia, Dominican Republic, Great Britain, Haiti, India, 
Iran, Luxembourg, New Zealand, Nicaragua, Panama, El Salvador, Siam, 
South Africa and Uruguay were in force down to the end of 1946. Decla- 
rations which had been made by the Netherlands and Norway expired dur- 
ing the year, but were renewed. Denmark made a new declaration some 
months after the expiration of its previous declaration. Previous declara- 
tions by Bolivia and Sweden expired during the year (on July 7 and Au- 
gust 16, respectively), and were not renewed. Wholly new declarations 
were deposited during the year only by the United Kingdom, the United 
States of America, and China. 

A British declaration, communicated to the Secretary General on Feb- 
ruary 13, 1946, was conceived in the following terms: *° 


I, Ernest Bevin, His Majesty’s Principal Secretary of State for 
Foreign Affairs, declare on behalf of His Majesty’s Government in the 
United Kingdom in accordance with paragraph 2 of Article 36 of the 
Statute of the International Court of Justice that for a period of five 
years from the date of this declaration they accept as compulsory 
ipso facto and without special agreement, in relation to any other State 
accepting the same obligation, the jurisdiction of the Court in all legal 
disputes concerning the interpretation, application or validity of any 
treaty relating to the boundaries of British Honduras, and over any 
questions arising out of any conclusion which the Court may reach 
with regard to such treaty. 


The general declaration made by the United Kingdom on February 28, 
1940, which is still in force, would seem to have covered such disputes with 
states making similar declarations. The special declaration, which may 


841 Documents of the Conference, p. 627. 

85 For instance, the declarations actually made were not reproduced in official docu- 
ments for general distribution until after the session of the General Assembly had been 
completed. See Journal of the United Nations, No. 66 (24 December 1946). Inade- 
quate information was given even at that late date. 

86 British Parliament Papers, Cmd. 6934. 
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become applicable to other states, is notable for its limitation to a specific 
subject-matter. It is based upon Article 3% (2) of the Statute of the 
Court; that text, as amended in 1945, seems to envisage a declaration of 
this limited scope, for it applies to disputes concerning ‘‘the interpretation 
of a treaty.”’ 

The making of this declaration had been foreshadowed in a communica- 
tion on behalf of the Government of the United Kingdom addressed to the 
Guatemalan Minister for Foreign Affairs on January 14, 1946, in response 
to the latter’s letter of September 24, 1945.57 The Guatemalan Minister 
had referred to ‘‘the recovery of the territory of Belize’’ but the British 
reply referred to a transitory article in the Guatemalan Constitution 
adopted on March 11, 1945, declaring the whole of the territory of British 
Honduras to be Guatemalan. No position has yet been taken by Guate- 
mala in response to the British action. 

The Netherlands declaration of August 5, 1946, signed by Mr. van Klef- 
fens, was as follows (translation) : 


I declare that the Netherlands Government recognizes as compul- 
sory ipso facto and without special agreement in relation to any other 
Member of the United Nations and any other State accepting the same 
obligation, that is to say, on condition of reciprocity, the jurisdiction 
of the International Court of Justice in conformity with Article 36, 
paragraph 2 of the Statute of the Court, for a period of ten years as 
from 6 August 1946 and thereafter until notification of abrogation is 
made, on any future disputes, except those in regard to which the 
parties would have agreed, after the coming into force of the Statute 
of the Permanent Court of International Justice, to have recourse to 
another method of pacific settlement. 


Previous declarations by the Netherlands had been made on August 6, 
1921, September 2, 1926, and August 5, 1936, the latest of them expiring 
on August 6, 1946. 


The American declaration of August 14, 1946, communicated to the See- 
retary-General on August 26, 1946, was cast in the following terms: ** 


I, Harry S. Truman, President of the United States of America, de- 
clare on behalf of the United States of America, under Article 36, 
paragraph 2, of the Statute of the International Court of Justice, and 
in accordance with the Resolution of August 2, 1946, of the Senate of 
the United States of America (two-thirds of the Senators present con- 
curring therein), that the United States of America recognizes as com- 
pulsory ipso facto and without special agreement, in relation to any 
other state accepting the same obligation, the jurisdiction of the Inter- 


87 United Nations Document, A/13, 23, January, 1946. The correspondence has also 
been published in British Honduras, a pamphlet issued by British Information Services 
in New York, I. D. 679, October, 1946. 

8815 Department of State Bulletin (1946), p. 452. 
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national Court of Justice in all legal disputes hereafter arising con- 
cerning 

a. the interpretation of a treaty; 

b. any question of international law ; 

ce. the existence of any fact which, if established, would constitute a 


breach of an international obligation ; 

d. the nature or extent of the reparation to be made for the breach 
of an international obligation ; 

Provided, that this declaration shall not apply to 

a. disputes the solution of which the parties shall entrust to other 
tribunals by virtue of agreements already in existence or which may 
be concluded in the future; or 

b. disputes with regard to matters which are essentially within the 
domestic jurisdiction of the United States of America as determined 
by the United States of America; or 

e. disputes arising under a multilateral treaty, unless (1) all parties 
to the treaty affected by the decision are also parties to the case before 
the Court, or (2) the United States of America specially agrees to 
jurisdiction ; and 

Provided further, that this declaration shall remain in force for a 
period of five years and thereafter until the expiration of six months 
after notice may be given to terminate this declaration. 


The jurisdiction conferred by this declaration is narrowly limited. Under 
sub-paragraph b of the first proviso, the respondent in any case to which 
the United States is a party may determine that the dispute concerns mat- 
ters essentially within its domestic jurisdiction, with the effect that the 
Court will lack jurisdiction to adjudicate on the merits. Under sub-para- 
eraph ¢ of the first proviso, the Court may be able to take jurisdiction over 
a dispute arising under a multilateral treaty, in a case to which the United 
States is a party, only if all parties to the treaty are parties before the 
Court.*® Neither of these limitations had been included in any previous 
declaration under Article 36; if they should be repeated in future declara- 
tions by other states a distinctly backward step would have been taken. 
In the letter communicating the United States declaration to the Secretary- 
General, the Government of the United States was said to ‘‘look forward 
to a great development of the rule of law in international relations through 
a broad acceptance of the function of the Court in the spirit of the Char- 
ter’’; obviously the declaration falls short of being such a ‘‘broad accept- 
ance.’’ Yet the second proviso in the declaration is a useful innovation in 
that it sets a period for advance notice of the termination of the acceptance 
of jurisdiction. 

The Chinese declaration deposited on October 26, 1946, was made in the 
following terms: 

89 The writer has analyzed these limitations, in greater detail in 32 American Bar 
Association Journal (1946), p. 832. For other comments see the articles by Wayne L. 


Morse and Lawrence Preuss in same, pp. 776, 660, and the articles by Francis O. Wilcox, 
Lawrence Preuss and C. C. Hyde in this JoURNAL, Vol. 40 (1946), pp. 699, 720, and 778. 


a 


THE TWENTY-FIFTH YEAR OF THE WORLD COURT 13 


The Chinese Government recognizes as compulsory ipso facto and 
without special agreement, in relation to any State which accepts the 
same obligation and on the sole condition of reciprocity, the jurisdic- 
tion of the International Court of Justice in conformity with Article 
36, paragraphs 2 and 3, of the Statute of the International Court of 
Justice for a period of five years and thereafter until the expiration 
of a six months’ notice of termination. 


China had previously accepted the Court’s jurisdiction by a declaration of 
May 13, 1922, which expired on May 13, 1927. 

The Norwegian declaration, signed by the Minister for Foreign Affairs 
under date of November 16, 1946, was as follows: 


I declare on behalf of the Norwegian Government that Norway rec- 
ognizes as compulsory ipso facto and without special agreement, in re- 
lation to any other state accepting the same obligation, that is to say, 
on condition of reciprocity, the jurisdiction of the International Court 
of Justice in conformity with Article 36, paragraph 2 of the Statute 
of the Court, for a period of ten years as from 3 October 1946. 


Previous declarations had been made by Norway on September 6, 1921, 
September 22, 1926, and May 19, 1936, the latest of which expired on Oc- 
tober 3, 1946. 

The Minister for Foreign Affairs of Denmark communicated the following 
declaration to the Secretary General on December 10, 1946 (translation) : 


Denmark recognizes as compulsory, in conformity with Article 36, 
paragraph 2 of the Statute of the International Court of Justice, the 
jurisdiction of the court towards any other state accepting the same 
obligation, for a period of ten years from the handing over of this de- 
claration to the Secretary-General of the United Nations. 


Previous declarations had been made by Denmark on December 18, 1920, 
December 11, 1925, and June 4, 1936, the latest expiring according to its 
terms on June 13, 1946. 

The texts of these various declarations bring out in relief the devotion 
of certain States to the strengthening of international law. They are able, 
therefore, to accept compulsory jurisdiction with a freedom from the fears 
which prompted the exceptions in the American declaration. 

Provisions for the Court’s jurisdiction have also been included in the 
trusteeship agreements approved by the General Assembly on December 
13, 1946. The agreement concerning Togoland under British Mandate 
thus provides (in Article 19) : *° 


If any dispute whatever, should arise between the Administering 
Authority and another Member of the United Nations relating to the 


40 Document A/150/Rev. 2, 12 December 1946. See also Article 75 of the Constitution 
of the World Health Organization of July 22, 1946, Document E/155; and Article 17 of 
the Constitution of the International Refugee Organization of December 15, 1946, Docu- 
ment A/284, 14 January, 1947. 
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interpretation or application of the provisions of this agreement, such 
dispute, if it cannot be settled by negotiation or other means, shall be 
submitted to the International Court of Justice provided for in Chap- 
ter XIV of the United Nations Charter. 


REQUESTING OF ADVISORY OPINIONS 


On September 21, 1946, the Economic and Social Council recommended 
to the General Assembly that it should be authorized to request advisory 
opinions from the Court. On November 20 the Sixth Committee of the 
General Assembly proposed a resolution authorizing such requests by the 
Economie and Social Council ‘‘on legal questions arising within the scope”’ 
of its activities, the term ‘‘scope’’ being interpreted to include ‘‘legal ques- 
tions concerning mutual relationship of the United Nations and the spe- 
cialized agencies.’’** The resolution was adopted by the General Assembly 
on December 11, 1946.4? 

The draft agreements negotiated with specialized agencies were approved 
by the Economie and Social Council on June 21, 1946,*° and October 3, 
1946,*4 and by the General Assembly on December 14, 1946.4° The spe- 
cialized agencies thus to be related to the United Nations are the Interna- 
tional Labor Organization,*® the United Nations Educational, Scientific and 
Cultural Organization, the Food and Agricultural Organization of the 
United Nations, and the Provisional International Civil Aviation Organi- 
zation. Each of the draft agreements contains a standard clause concern- 
ing relations with the Court,*? of which the following served as model: 


Article IX. Relations with the International Court of Justice 

1. The International Labour Organization agrees to furnish any in- 
formation which may be requested by the International Court of 
Justice in pursuance of Article 34 of the Statute of the Court. 

2. The General Assembly authorizes the International Labour Or- 
ganization to request advisory opinions of the International Court of 
Justice on legal questions arising within the scope of its activities other 
than questions concerning the mutual relationships of the Organiza- 
tion and the United Nations or other specialized agencies. 

3. Such request may be addressed to the Court by the Conference 
or by the Governing Body acting in pursuance of an authorization by 
the Conference. 

4. When requesting the International Court of Justice to give an 


41 Document A/201, 29 November 1946. 

42 Journal of the General Assembly, 1st Session, No. 58 (Supp. A), p. 465. 

43 Journal of the Economic and Social Council, No. 29, p. 486. 

44 Document E/245, 25 October 1946, p. 41. 

45 Journal of the General Assembly, 1st Session, No. 64 (Supp. A), p. 732. 

46 The agreement with the International Labor Organization was signed on December 
21, 1946. 
47 Document A/242, 11 December 1946. 
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advisory opinion the International Labour Organization shall inform 
the Economie and Social Council of the request.*® 


During the course of the year suggestions have been made on several oc- 
easions that requests be made for advisory opinions but no such request 
was voted: 

(1) Reference has already been made to the suggestion at London that 
the Court’s opinion be requested on the interpretation to be given to the 
word ‘‘meeting’’ in Articles 11 and 12 of the Statute of the Court. 

(2) In the Second Part of the First Session of the General Assembly, 
various delegations proposed that an advisory opinion be requested in con- 
nection with an Indian application regarding the treatment of Indians in 
the Union of South Africa; the question proposed was ‘‘ whether the mat- 
ters referred to in the Indian application are, under Article 2, paragraph 
7, of the Charter, essentially within the domestic jurisdiction of the 
Union.’’*® 


THE SESSION OF THE CourT oF 1946 


A meeting of the Court was held at The Hague from April 3 to May 6, 
1946. As the eldest member Judge Guerrero served as acting President at 
the beginning. Proceeding to the election of officers on April 6 Judge 
Guerrero, who had served so efficiently as President since 1937, was again 
elected to fill that office, and Judge Basdevant was elected Vice-President. 
On April 6, also, the Court elected as Registrar, Mr. Edvard Hambro, who 
had served as Acting Secretary during the preliminary stages; on April 
18 Mr. Jean Garnier-Coignet, who had been Secretary to the Presidency 
from 1922 to 1940, was elected Deputy-Registrar. On May 3 the Court 
constituted the Chamber for Summary Procedure, to consist of President 
Guerrero, Vice-President Basdevant, and Judges MeNair, Krylov, and 
Hsu Mo, with Judges Fabela and De Visscher as substitute members. 

A public inaugural meeting was held at the Peace Palace on April 18, in 
the presence of the President of the General Assembly (Mr. Spaak), a rep- 
resentative of the United Nations (Mr. Kerno), and Netherlands personali- 
ties.°° With the exception of Judge Alvarez all of the Judges were present 
and made the solemn declarations required by Article 20 of the Statute on 
this occasion. 

The principal achievement of the Court at this session was the adaptation 
of the Rules of Court to take account of the changes effected in the Statute 
in 1945. The original Rules adopted on March 24, 1922, and revised in 


48 The International Labor Office had long insisted on its being placed in a position 
to request advisory opinions directly. See, especially, League of Nations, Document 
C.20.M.20.1944.X. 

49 Document A/C.1 and 6/20, 29 November 1946. 

50 The addresses by President Guerrero, Mr. Spaak, Dr. Kerno, Mr. van Roijen and 
Mr. de Monchy were published by the Court. 
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1926 and 1931, had been thoroughly overhauled in 1936.51 The new Rules 
effect relatively few changes in the 1936 Rules.°? The chief subjects of 
these changes are (a) the organization and working of the special chambers, 
(b) assessors, (c) notification of names of agents and counsel, and (d) ap- 
pearance before the Court of states not parties to the Statute. 


ORGANIZATION OF THE REGISTRY 


The events of 1940 led to a dispersal of most of the staff of the Registry 
of the Court. Some of the personnel had been on the staff since the Court’s 
earlier years. By faithful and efficient service, the staff had developed a 
remarkable esprit de corps. Quite naturally, therefore, all of the mem- 
bers of the staff (not including the former Registrar and the former 
Deputy Registrar) were recalled to their posts. This relieved the Court 
_ of the necessity of training new recurits, and it assured the continuance of 
a proved administration. A few new appointments have been made, how- 
ever. The Staff Regulations and the Instructions for the Registry, which 
were previously in force, have been provisionally continued by the Court. 

The revised Statute omits a provision previously included in Article 21, 
to the effect that ‘‘the duties of the Registrar of the Court shall not be 
deemed incompatible with those of the Secretary-General of the Perma- 
nent Court of Arbitration.’’** This omission was not due to a desire to 
establish an incompatibility, however, and on November 5, 1946, the Ameri- 
ean delegation informed the General Assembly that ‘‘the United States is 
proposing to the Administrative Council of the Permanent Court of Arbi- 
tration that the Registrar of the International Court of Justice be desig- 
nated as the Secretary General of the Permanent Court of Arbitration.’ ** 
The matter has become very timely because of the recent death of Dr. Crom- 
melin, who had been the efficient Secretary General of the Permanent Court 
of Arbitration since 1929. 


PRIVILEGES AND IMMUNITIES 


On February 13, 1946, the General Asserably adopted a resolution in- 
viting the Judges of the Court to consider and to formulate reeommenda- 
tions on the privileges, immunities, and facilities necessary ‘‘for the Court’s 
exercise of its functions and the fulfilment of its purposes, in the country 
of its seat and elsewhere.’’*° To give effect to this resolution negotiations 
were conducted between representatives of the Court and the Netherlands 


51 See Hudson, Permanent Court of International Justice, 1920-1942, Ch. 13. 

52 The text is included in Series D, No. 1, of the Publications of the International 
Court of Justice. 

53 On this omission, see the writer’s comment in this JoURNAL, Vol. 40 (1946), p. 23. 

54 Document A/C.5/55, 5 November 1946. 

55 Journal of the General Assembly, 1st Session, No. 34, p. 704. 
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Government which resulted in ‘‘an agreement on the general principles 
that should govern the matter’’ in so far as the matter concerns the Nether- 
lands. This agreement was confirmed in an exchange of notes between the 
President of the Court and the Netherlands Minister for Foreign Affairs 
on June 26, 1946.°° The agreement does not cover ‘‘the question of pre- 
cedence’’ which has given some concern in the past. On December 11, 
1946, the General Assembly adopted a resolution approving the agreement 
thus reached. 

The matter of privileges and immunities in countries other than the 
Netherlands was also studied by the Court, and its conclusions were com- 
municated to the Secretary-General.*’ The series of recommendations 
adopted by the General Assembly on December 11, 1946,°* relate to the 
privileges and immunities of the Judges, the Registrar and other Court 
officials, agents and counsel, assessors, witnesses and experts; and they pro- 
vide for the recognition by states of laissez-passer issued by the Court. 


EMOLUMENTS OF JUDGES AND OFFICIALS 


The salaries of the Judges of the Court were fixed by a resolution adopted 
by the General Assembly on February 6, 1946, immediately prior to the 
election of Judges.°* The annual salary of a Judge was set at 54,000 
florins, with an additional allowance of 15,000 florins for the President and 
a maximum additional allowance of 10,000 florins for the Vice-President. 
The highest salary previously paid, from 1936 to 1939, was 45,000 florins; 
the increase was imperative, both because of the lower rate of exchange and 
the higher cost of living. 

The Registrar’s salary was fixed by the General Assembly on December 
11, 1946, at 29,150 florins, with an additional non-pensionable allowance of 
5,850 florins, the Registrar’s salary being assimilated to that of a top-rank- 
ing director of the Secretariat.°® Previously the salary of the Registrar 
had been 25,000 florins. 

On April 13, 1946, the President addressed a letter to the Secretary- 
General of the United Nations suggesting that the salaries of the Judges 
and Registrar should be fixed in dollars instead of florins.*t When the 
question was examined by the Fifth and Sixth Committees of the General 
Assembly in November assurances of the stability of the florin and of facili- 
ties for exchange led the President to withdraw his suggestion. 

On the recommendation of the Fifth and Sixth committees the General 
Assembly adopted regulations on December 11, 1946, concerning the pen- 


56 Publications of the International Court of Justice, Series D, No. 1, p. 84. 

57 Document A/105, 9 October 1946. 

58 Journal of the General Assembly, 1st Session, No. 58 (Supp. A), p. 465; Document 
A/202, 29 November 1946. 

59 Journal of the General Assembly, 1st Session, No. 34, p. 686. 

60 Document A/226, 8 December 1946. 61 Document A/113, 23 October 1946. 
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sions of the Judges and the Registrar; °* the most notable change was the 
addition of provisions for pensions for widows and children of deceased 
Judges. Regulations concerning reimbursement of travel expenses and 
subsistence allowances were also adopted by the General Assembly on De- 
cember 11.°* 


BUDGET OF THE CouRT 


In earlier years the authorized budget of the Court never exceeded the 
1937 figure of 1,325,651.75 florins, and the actual expenditure never ex- 
ceeded the 1932 figure of 1,214,854.32 florins. 

The 1946 and 1947 budgets of the United Nations were adopted on De- 
cember 14, 1946.°* They include as the 1946 budget of the Court $477,208, 
and as the 1947 budget of the Court $638,412. In view of the present 
rate of exchange as compared with earlier years,® this latter represents 
little if any increase over the 1937 Court budget. 


PREMISES IN THE PEACE PALACE 


In the past the Court enjoyed the use of certain parts of the Peace Palace 
at The Hague under an arrangement of March 8, 1924, a rider to which 
was put into effect in 1934.°° Since 1933 the payments by the League of 
Nations to the Carnegie Foundation in respect of such premises have been 
at the rate of 60,000 fiorins a year, 20,000 of this sum being applied for 
repayment by the Foundation of loans contracted for the remodeling of the 
Peace Palace.®® 

On February 12, 1946, the General Assembly of the United Nations ap- 
proved the setting up of a small Negotiating Committee of eight members 
to assist the Secretary General in negotiating with the Carnegie Foundation 
at The Hague. This Committee visited The Hague and, without consulting 
the Registrar of the Permanent Court who was there, concluded an agree- 
ment calling for the payment of 48,000 florins a year instead of the 40,000 
paid previously, and a separate agreement calling for the payment of 20,000 
florins a year for repayment of the loans.*® These two agreements were 
approved by the General Assembly on December 11, 1946. 


62 Document A/217, 7 December 1946. 63 Document A/226, 8 December 1946. 

64 Journal of the General Assembly, 1st Session, No. 63 (Supp. A), p. 659. 

65 Document A/272, 13 December 1946. See also Document A/C.5/87, 23 November 
1946. 

66 The International Monetary Fund has announced the present par value of the florin 
as 37.6953 United States cents. United Nations Press Release ES/287, 18 December 
1946. 

67 See Hudson, Permanent Court of International Justice, 1920-1942, p. 324. 

68 During the war years the payments were suspended. 

69 Document A/219, 7 December 1946. The period for repayment of the loans was 
extended, in view of the suspension of payments by the League of Nations during the 
war. 
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PUBLICATIONS OF THE CouRT 


The serial publications of the Court are projected for the future on the 
lines followed in the past. A new series D was inaugurated during the 
year by the publication of No. 1, containing the English and French ver- 
sions of the Charter and the Statute, the English and French versions of 
the Rules of Court adopted on May 6, 1946, and the letters exchanged on 
June 26, 1946, between the President of the Court and the Netherlands 
Minister for Foreign Affairs, relating to the privileges and immunities of 
Judges and officials of the Registry. During the year a brochure was also 
published on the Inaugural Session of April 18, 1946. 

The Court has also issued communiqués to the public from time to time, 
in English and in French. 


* * * 


The Court is now firmly established and thoroughly organized. It merits 
general confidence. It is not in any real sense a new Court. Few signifi- 
cant changes have been made in its Statute and continuity with the past is 
assured in many ways: in the presence of two of the former Judges on the 
new bench, in the continuance of Judge Guerrero as President, in the re- 
calling to the staff of the Registry of all of the former officials with two ex- 
ceptions, and in the but slight revision of the Rules of Court as they existed 
since 1936. This assurance means that the Court has passed beyond the 
experimental stage and that the path ahead is not untried. 

In order that it may usefully serve the world of our time wide jurisdic- 
tion should be conferred on the Court and Governments should show a 
willingness to submit themselves to the exercise of the jurisdiction con- 
ferred. Yet the value of this great institution for the judicial application 
of international law is not to be gauged entirely by the cases which may 
be brought before it. The mere fact that it exists may exert an influence 
in behalf of the peaceful settlement of disputes between States without any 
resort to adjudication. 


THE NUREMBERG TRIAL AND INTERNATIONAL LAW * 


By Georce A. FincH 
Editor-in-Chief 


Retribution for the shocking crimes and atrocities committed by the 
enemy during World War II was made imperative by the overwhelming 
demands emanating from the public conscience throughout the civilized 
world. Statesmen and jurists realized that another failure to vindicate 
the law such as followed World War I would prove their incapacity to make 
progress in strengthening the international law of the future. 

It is not necessary to review the steps which led to the verdict of Nurem- 
berg. They have been given full publicity. These observations will ac- 
cordingly be confined to the indictment and the judgment upon it.? 

All the crimes for which punishment was asked and administered are de- 
fined in the Charter establishing the International Military Tribunal.* 
The agreement for the Charter‘ is an executive agreement in the signing 
of which the American representative was the agent of the President of the 
United States acting in his capacity as Commander-in-Chief of the armed 
forces. The indictment and the verdict must be read and construed within 
the limits of the Charter. The Tribunal expressly held that the provisions 
of the Charter were binding upon it as the law to be applied to the case. 

It will tend to clearer presentation of the subject to follow a logical in- 
stead of the numerical order of the charges in the indictment. 

Count 3 charges War Crimes in violation of the laws and customs of war. 
These are defined to include, but not limited to, ‘‘murder, ill-treatment or 
deportation to slave labor or for any other purpose of civilian population 
of or in occupied territory, murder or ill-treatment of prisoners of war or 
persons on the seas, killing of hostages, plunder of public or private prop- 
erty, wanton destruction of cities, towns or villages, or devastation not justi- 
fied by military necessity.’’ 

No substantial objection lies to the trial of such war crimes, to the judg- 
ment, or to the execution of the sentences. The laws and customs of war, 


* Revised, enlarged, and annotated version of an address delivered at Atlantic City, 
N. J., Oct. 29, 1946, before the Section of International and Comparative Law of the 
American Bar Association, as Chairman of the Committee on Punishment of War 
Criminals. 

1 See the author’s ‘‘ Retribution for War Crimes,’’ in this JoURNAL, Vol. 37 (1943), 
p. 81. 

2 The complete official text of the judgment is printed below, pp. 172-333. It gives 
all the relevant facts. 

3 Printed in this JOURNAL, Supplement, Vol. 39 (1945), p. 258. 

4 Same, p. 257. 
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including those of military occupation, are well established in international 
law. They are enacted in national legislation, codified in military manuals, 
incorporated in binding international conventions, and affirmed by the im- 
memorial practice of states thus becoming a part of the common law of 
war. It is accepted international law, conventional as well as customary, 
that a belligerent has authority to try and punish individuals for crimes 
which constitute violations of the laws and customs of war, as well as of the 
laws of humanity, when such persons fall within his power.°® 

Objections from military sources that it is not legal to punish military 
and naval officers who, it is said, are merely following the orders of their 
superiors, cannot be well taken. In spite of any rules to this effect con- 
tained in military manuals, the law does not permit anyone to commit with 
impunity a crime prohibited by military or any other law upon the plea of 
respondeat superior. Limits are placed upon the application of this rule, 
taking into consideration the justice of the charge in each case. Moreover, 
it should not be overlooked that the maxim respondeat superior works in 
two directions. If a subordinate successfully pleads the rule the liability 
for the commission of the crime is not extinguished but is transferred to the 
superior who issued the order. The military and naval officers convicted 
at Nuremberg were found upon the evidence to be personally responsible 
for the signature or issuance of orders that violated the laws and customs 
of war. Had their contention that they acted upon the orders of Hitler 
been accepted as a valid defense, the rule respondeat superior would have 
served merely as a reductio ad absurdum for the purpose of frustrating the 
law. Upon such a theory it would have been impossible to punish anyone 
for the crimes of this war. All the perpetrators charged with offenses 
might have made the same defense, and the arch criminal, Hitler, by com- 
mitting suicide, made it impossible to inflict punishment upon this earth. 

Technical objections that might be raised to the legality of the Tribunal 
on the ground that it was an international military tribunal instead of a 
strictly national one, or similar objections raised to the competence of 
civilian judges to preside over a military tribunal, were sufficiently an- 
swered by Major Willard B. Cowles while he was in the Judge Advocate 
General’s Department of the United States Army. In an article published 
in June, 1944, he wrote: ‘‘A military tribunal with mixed inter-allied per- 
sonnel may properly be established by the commanding general of co- 
operating cobelligerent forces,’’ and ‘‘In the United States, the personnel 
of military commissions have usually been commissioned officers. There is, 
however, no legal objection to the use of qualified civilians.’ 7 

5 Case of the German Saboteurs, Ex parte Quirin (1942), 317 U. S. 1; this JourNat, 
Vol. 37 (1943), p. 152. See ‘‘Universality of Jurisdiction over War Crimes,’’ by Wil- 
lard B. Cowles, in California Law Review, Vol. 33 (1945), pp. 177-218. 

6See the author’s editorial ‘‘Superior Orders and War Crimes,’’ in this JouRNAL, 
Vol. 15 (1921), p. 440. 


7‘¢Trial of War Criminals by Military Tribunals,’’ in American Bar Association 
Journal, Vol. 30, No. 6 (June, 1944), p. 330. 
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We therefore conclude that no question of ex post facto legislation or 
punishment was involved in the proceedings at Nuremberg on Count 3 of 
the indictment, and that they were legally adapted to the vindication of 
accepted principles of international law. 

Count 4 of the indictment charges Crimes Against Humanity. These 
were defined in the Charter as ‘‘murder, extermination, enslavement, de- 
portation, and other inhumane acts committed against any civilian popula- 
tion, before or during the war; or persecutions on political, racial or reli- 
vious grounds in execution of or in connection with any crime within the 
jurisdiction of the Tribunal, whether or not in violation of the domestic 
law of the country where perpetrated.’’ Such acts are closely related to 
war crimes and in most eases trial would be upon the same evidence. How- 
ever, where crimes against humanity may not for any reason be cognizable 
as war crimes, the governments of the Allied Powers now in military occu- 
pation of Germany have jurisdiction to punish such crimes; otherwise, they 
would go unpunished. With the unconditional surrender of Germany, its 
government went out of existence as a sovereign state and its sovereignty 
is now held in trust by the condominium of the occupying powers. On this 
point, the Nuremberg Tribunal held: ‘‘The making of the Charter was the 
exercise of the sovereign legislative power by the countries to which the 
German Reich unconditionally surrendered; and the undoubted right of 
these countries to legislate for the occupied territories has been recognized 
by the civilized world.’’* The International Military Tribunal was estab- 
lished after consultation with the Allied Control Council which exercises 
supreme authority in Germany. 

There could be no more sacred trust than that of upholding the law 
against primitive and barbarous acts of inhumanity which shock the con- 
science of all civilized peoples and are forbidden by divine as well as human 
command. The circumstance that such acts may have been permitted or 
required by Nazi law either within Germany or in the countries invaded 
by the enemy is no bar to punishment of them by the military authorities 
of the Allies now in control of the government of Germany. They are not 
bound to respect the laws of the defeated enemy which are repugnant to 
their principles of law, justice, and individual rights. 


It is a general rule of public law, recognized and acted upon by the 
United States, that whenever political jurisdiction and legislative power 
over any territory are transferred from one nation or sovereign to an- 


8 See ‘‘The Legal Status of Germany according to the Declaration of Berlin,’’ by 
Hans Kelsen, this JouRNAL, Vol. 39 (1945), p. 518, and ‘‘The Legal Status of Ger- 
many,’’ by Egon Schwelb, in same, Vol. 40 (1946), p. 811. For General Eisenhower’s 
proclamation establishing military government in Germany and vesting supreme legis- 
lative, judicial, and executive authority in the Supreme Commander of the Allied Expe- 
ditionary Forces, see ‘‘American Military Government Court in Germany,’’ by E. E. 
Nobleman, in same, p. 803. 
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other .. . all laws, ordinances, and regulations in conflict with the 
political character, institutions and constitution of the new government 
are at once displaced.® 


The Charter specifies that the International Military Tribunal shall have 
jurisdiction of crimes against humanity committed before or during the 
war and whether or not such crimes were in violation of the domestic law 
of the country where perpetrated. This broad jurisdictional clause was in- 
cluded for the obvious purpose of punishing acts committed by Nazi Ger- 
many against her own citizens in the course of persecutions on political, 
racial or religious grounds before the war started. There is no rule of inter- 
national law, customary or conventional, by which such acts committed be- 
fore the commencement of hostilities can be punished by the subsequent 
military occupants. The prosecuting governments were unable to establish 
the contrary of this statement of the law. On this point in the indictment 
the Tribunal held: ‘‘To constitute crimes against humanity, the acts relied 
on before the outbreak of war must have been in execution of, or in connec- 
tion with, any crime within the jurisdiction of the Tribunal.’’ After con- 
sidering the evidence and the arguments, the Tribunal held further ‘‘that 
revolting and horrible as many of these crimes were, it has not been satis- 
factorily proved that they were done in execution of, or in connection with 
any such crime. The Tribunal therefore cannot make a general declara- 
tion that the acts before 1939 were crimes against humanity within the 
meaning of the Charter. But,’’ continued the Tribunal, ‘‘from the begin- 
ning of the war in 1939 war crimes were committed on a vast seale, which 
were also crimes against humanity; and in so far as the inhumane acts 
charged in the indictment, and committed after the beginning of the war, 
did not constitute war crimes, they were all committed in execution of, or 
in connection with, the aggressive war, and therefore constituted crimes 
against humanity.’’ It is not clear from the reasoning of the Tribunal, 
in view of its previous holding that it was bound by the Charter as the law 
of the case, why it felt free to disregard the express terms of the Charter 
on this particular definition. 

All of the defendants who were convicted were found guilty on one or 
both of Counts 3 or 4 charging War Crimes and Crimes Against Humanity, 
except one who will be referred to later. The sentences imposed fitted 
either one or both of these crimes. The Herculean efforts of the prosecuting 
governments in rounding up the culprits and collecting the evidence against 
them merit the universal applause they have received. The fair treatment 
of the prisoners by the judges and the justice of their decision deserve the 
approval of the legal profession throughout the world. The ground lost in 


® Supreme Court of the United States in Vilas v. City of Manila (1911), 220 U. S. 
345, affirming Alvarez y Sanchez v. United States, 216 U. 8. 167, and C. R. I. & P. Ry. 
Co. v. MceGlinn, 114 U. S. 542. 


24 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the strengthening of international law by the failure to execute the penalty 
clauses of the Treaty of Versailles was recovered. 

Had the indictment ended here, the trials and judgment would rest upon 
solid legal principles and practice. Conviction upon additional charges of 
doubtful legal validity added nothing to the satisfaction of retributive jus- 
tice already meted out on Counts 3 and 4. Its contribution to the strength- 
ening of international law is limited to an unprecedented decision by a mili- 
tary tribunal of the victors, trying captured enemies which it is hoped will 
institute a new custom establishing the juridical principle that aggressive 
war-making is illegal and criminal. 

Novel precedents purposely designed to change existing international law 
are not new in the practice of nations. One of them came before a great 
English jurist during the Napoleonic Wars when France set up prize courts 
in neutral territory. Lord Stowell, then Sir William Scott, speaking for 
the British High Court of Admiralty, held: 


Now, it having been the constant usage, that the tribunals of the law 
of nations in these matters shall exercise their functions within the 
belligerent country ; if it was proved to me in the clearest manner, that 
on mere general theory such a tribunal might act in the neutral coun- 
try, I must take my stand on the ancient and universal practice of man- 
kind, and say that as far as that practice has gone, I am willing to go, 
and where it has thought proper to stop, there I must stop likewise. 

It is my duty not to admit (he continued) that because one nation has 
thought proper to depart from the common usage of the world, and to 
meet the notice of mankind in a new and unprecedented manner, that 
I am on that account under the necessity of acknowledging the efficacy 
of such a novel institution, merely because general theory might give it 
a degree of countenance, independent of all practice from the earliest 
history of mankind. 


Speaking of the growth of international law from principle to practice, 
Lord Stowell commented that 


A great part of the law of nations stands on no other foundation; it 
is introduced, indeed, by general principles, but it travels with those 
principles only to a certain extent; and, if it stops there, you are not 
at liberty to go farther, and to say, that mere general speculations 
would bear you out in a further progress.’” 


The invocation of principles of doubtful legality in the punishment of 
the Nazi defendants may lay the entire proceedings open to challenge by 
future generations of Germans. Hitler’s amazing rise to political power 
received its initial impetus and was successful primarily because of his at- 
tack upon the ‘‘war guilt clause’’ improvidently inserted for political rea- 


10 (1799) 1 C. Rob. 135; Hudson, Cases on International Law (1936), p. 1395; Scott, 
Cases on International Law (1922), p. 1070. 
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sons in what he called the Versailles Diktat. The clause affirmed that 
World War I was imposed ‘‘by the aggression of Germany and her allies.’’ 

The defendants were charged in Count 1 with the Common Plan or Con- 
spiracy to commit the other crimes charged in the indictment. Count 2 
charged the defendants with Crimes Against Peace which were defined in 
the Charter as ‘‘ planning, preparation, initiation or waging of a war of ag- 
gression, or a war in violation of international treaties, agreements or as- 
surances, or participation in a common plan or conspiracy for the accom- 
plishment of any of the foregoing.’’ These two charges will be considered 
together as they were so considered in the judgment of the Nuremberg 
Tribunal. 

The gravemen of the charges against the defendants under Counts 1 and 
2 rests upon two premises: (1) that aggressive war has been outlawed by 
the Community of States, and (2) that acts committed in planning or wag- 
ing of such a war are now international crimes for which individuals may 
be criminally punished. It should be carefully noted that neither the defi- 
nition in the Charter of the International Military Tribunal nor the judg- 
ment of the Tribunal requires as elements of Crimes Against Peace that 
War Crimes or Crimes Against Humanity be associated with them. 

In taking up the consideration of these charges, the Tribunal calls atten- 
tion to the fact that 


The Charter defines as a crime the planning or waging of war that is 
a war of aggression or a war in violation of international treaties. The 
Tribunal has decided that certain of the defendants planned and waged 
aggressive wars against twelve nations, and were therefore guilty of 
this series of crimes. This makes it unnecessary to discuss the subject 
in further detail, or even to consider at any length the extent to which 
these aggressive wars were also ‘‘wars in violation of international 
treaties, agreements or assurances.”’ 


The Tribunal proceeds to consider the matter further with the explanation, 


But in view of the great importance of the questions of law involved, 
the Tribunal has heard full argument from the prosecution and the 
defense, and will express its view on the matter. 


What follows in the Tribunal’s judgment on these charges is, consequently, 
obiter dictum and the value of the views expressed on the questions of law 
involved will be measured accordingly in the future development of inter- 
national law. 


11 This clause was part of Art. 231 of the Treaty of Versailles and should not be con- 
fused with Art. 227 which publicly arraigned the German Kaiser ‘‘for a supreme offense 
against international morality and the sanctity of treaties,’’ or with Art. 228 which 
provided punishment by Allied military tribunals of acts ‘‘in violaton of the laws and 
customs of war.’’ See the author’s editorial entitled ‘‘The settlement of the reparation 
problem,’’ in this JouRNAL, Vol. 24 (1930), p. 339. 
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It cannot be denied that beginning with the establishment of the League 
of Nations the concept of preventing aggressive war has been growing. 
This is shown in the unratified Geneva Protocol of 1924; in resolutions 
passed by international conferences such as the Assembly of the League of 
Nations in 1927, and the International Conference of American States in 
February, 1928; by the conclusion of treaties such as the Pact of Paris for 
the Renunciation of War in 1928, and the Argentine Anti-War Treaty of 
1933 ; and by the series of non-aggression pacts concluded in 1932 and 1933 
by Soviet Russia with Afghanistan, Czechoslovakia, Estonia, Finland, Lat- 
via, Persia, Poland, Roumania and Turkey. All such efforts deserve the 
utmost praise, sympathy, and support, for it is obvious that the prevention 
of aggression as a breach of the international peace must be the foundation 
stone upon which the whole structure of international order will have to 
stand in the future or it will be built upon sand as in the past.1* But un- 
ratified protocols can not be cited to show acceptance of their provisions and 
resolutions of international conferences have no binding effect unless and 
until they are sanctioned by subsequent national or international action; 
and treaties of non-aggression that are flagrantly disregarded when it be- 
comes expedient to do so ean not be relied upon as evidence to prove the 
evolution of an international custom outlawing aggression. 

The Nuremberg judgment contains an historical narrative of events upon 
which the Tribunal founds its conviction of the defendants of planning and 
engaging in aggressive war. This the Tribunal holds to be the ‘‘supreme 
international crime.’’ Obvious omissions from this recital make it difficult 
to accept it as an impartial historical document. Moreover, the Tribunal 
failed to take into consideration or give due weight to the attitudes of the 
prosecuting governments toward the same events at the time they took 
place. For example, the prompt recognition of the annexation of Austria 
by Germany, and the failure of the League of Nations to act upon a protest 
filed by the Mexican Government demanding that the obligations of the 
Covenant be enforced at that time, would seem to negative the holding by 
the Nuremberg Tribunal that the planning and consummation of the an- 
nexation was part of an international crime. 

In the matter of the German aggression upon Czechoslovakia, its initia- 
tion was celebrated by an agreement between the aggressors and some of 
the present prosecuting powers. Was it any less justifiable or legal for 
Great Britain and France to compel Czechoslovakia to consent to Ger- 
many’s initial aggression in September, 1938, than it was for Germany six 
months later to obtain Czechoslovakia’s consent under duress to the liqui- 
dation of the remainder of her territory? Professor Quincy Wright re- 
ferred to the earlier agreement (that of September, 1938) as ‘‘the Dictate 
of Munich’’ comparable to ‘‘the Dictate of Versailles.’’ He maintained 

12 See the writer’s letters in The New York Times of Oct. 22 and Nov. 12, 1944, urging 


specific provisions to this end in the Charter of the United Nations then under public 
discussion. 
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that the Munich Agreement was made in violation of the legal obligations of 
Great Britain and France as well as other Powers: 


France and Great Britain, instead of aiding to preserve the terri- 
torial integrity of Czechoslovakia as they were bound to do under the 
Covenant, . . . joined with Italy and Germany in demanding that 
Czechoslovakia give to Germany in less than a fortnight practically 
everything the latter had asked. It would appear that the action of 
the four Powers should be characterized not as peacefnl change, but 
as intervention which, according to ‘‘ Historicus,’’ is ‘‘a high and sum- 
mary procedure which may sometimes snatch a remedy beyond the 
reach of law.’’ 1° 


If the aggression against Czechoslovakia was an international criminal act, 
then all the participants in the Munich Agreement were equally guilty. 
Finally, the Tribunal holds that ‘‘the war initiated by Germany against 
Poland on September 1, 1939, was most plainly an aggressive war which 
was to develop in due course into the war which embraced almost the whole 
world and resulted in the commission of countless crimes both against the 
laws and customs of war and against humanity.’’ The Tribunal’s account 
of the events leading up to the aggression against Poland omits reference 
to the vitally important part played by Soviet Russia both before and after 
the fact. The judgment refers to the non-aggression pact signed by Rib- 
bentrop and Molotov on August 23, 1939, only in connection with the war 
which Germany started against Soviet Russia on June 22, 1941. The terms 
of that pact, the circumstances under which it was signed, and the conduct 
of Russia as well as of Germany immediately following its signature lead 
to a strong presumption that it was made in anticipation of a joint attack 
on Poland by both signatories.‘* In view of the commitments of Great 
Britain and France to come to the assistance of Poland and of other facts 
recited in the Nuremberg judgment, there seems good reason to believe that 
Germany would not have launched her attack on Poland without having 
first obtained Soviet Russia’s signature to the pact of August 23, 1939. 
Sixteen days after Germany invaded Poland on September 1, 1939, Soviet 
forces also entered Poland, in violation of the non-aggression pact between 
those two countries, and on the same day the Soviet Government informed 
the Polish Ambassador that ‘‘the Polish state and its government have in 
fact ceased to exist.’’ Eleven days later, on September 28, Ribbentrop and 
Molotov entered into another agreement partitioning all of Poland between 
them. If the dictum of the Nuremberg Tribunal that the aggression 
against Poland constituted an international criminal act for which the per- 


18‘*The Munich Settlement and International Law,’’ this JouRNAL, Vol. 33 (1939), 
p. 12 at pp. 28-29. 

14 For the text of the Russo-German pact of Aug. 23, 1939, see this JOURNAL, Vol. 35 
(1941), Supplement, p. 36. 

15 For these and additional facts concerning Soviet Russia’s aggression against Po- 
land, see editorial entitled ‘‘The Polish Boundary Question,’’ by Lester H. Woolsey, in 
this JoURNAL, Vol. 38 (1944), p. 441. 
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petrators were individually liable is good law, then there follows an ir- 
refutable implication that Soviet Russia and its officials were participes 
criminis. 

The attitude assumed by the Government of the United States with ref- 
erence to the character of the war upon Poland, as well as the wars upon 
the other European states that were successively invaded, was shown by its 
official action in issuing on each of those occasions the usual proclamation 
of its neutrality. These proclamations recited that the United States ‘‘is 
on terms of friendship and amity’’ not only ‘‘with the contending Powers,’’ 
but ‘‘with the persons inhabiting their several dominions.’’?® They stated 
the law and official position of the United States and were legally binding 
not only on the Government but on all American citizens, courts, and offi- 
cials. To maintain retroactively that these invasions were international 
criminal acts involving personal responsibility is to suggest that the United 
States officially compounded international crime with international crimi- 
nals. The United States continued to recognize the Government of Ger- 
many as legitimate, to receive its diplomatic representatives at Washington, 
and to accredit American diplomatic representatives to Berlin. 

We are not urging the untenable proposition that all criminals of a class 
must be punished, or none at all; nor do we overlook the lack of jurisdic- 
tion by the Nuremberg Tribunal under its Charter to try and punish any- 
body but enemy nationals. Our criticisms are directed to the retroactive 
effect of the dictum of the Tribunal that certain acts not treated as criminal 
by the prosecuting governments at the time they took place were subse- 
quently transformed into crimes or conspiracies against peace for which 
ex post facto punishment is now legally justifiable. 

The charge of Crimes Against Peace is a new international criminal con- 
cept. It was not envisaged in the warnings issued by the Allies before 
hostilities ended nor made a part of the original terms of reference to the 
United Nations War Crimes Commission established in London during the 
war.’’ It may be traced to the influence of Professor A. N. Trainin, of 


16 See the first proclamation of the President proclaiming the neutrality of the United 
States after the outbreak of the war over Poland No. 2348, Sept. 5, 1939, 54 U. S. Stat- 
utes at Large, Pt. 2, p. 2629; this JouRNAL, Supplement, Vol. 34 (1940), p. 21. Identi- 
cal proclamations were issued as additional countries became involved, on Sept. 8 and 
10, 1939, April 25, May 11, June 10, and Nov. 15, 1940. They are all published in the 
same volume of the Statutes at Large, pp. 2643, 2652, 2699, 2704, 2707, 2764. 

17 For the text of Allied statements on this subject, see the author’s ‘‘ Retribution for 
War Crimes,’’ cited above, note 1, and Manfred Lachs, War Crimes, London: Stevens & 
Sons; 1945, pp. 94-98. In Dr. Lachs’ collection of texts there is an aide memoire of the 
British Government issued August 6, 1942, stating that ‘‘in dealing with war criminals, 
whatever the Court, it should apply the laws already applicable and no special ad hoc 
law should be enacted’’ (p. 95). This seems to refute the argument that because the 
defendants were duly warned that they would be tried for war crimes, they were estopped 
from pleading the ez post facto character of the provisions of the London Agreement of 
August 8, 1945, enacting a special ad hoc law on the subject of crimes against peace. 
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the Institute of Law of the Moscow Academy of Sciences, who, in 1944, 
published a book entitled Ugolovnaya Otvetstvennost Gitlerovtzev. An 
English translation was published in London under the title Hitlerite Re- 
sponsibility Under Criminal Law.** 

In his book Professor Trainin stated that Soviet Russia’s punishment of 
the master Axis criminals would not be limited by traditional legalisms. 
The reason for the poor success of previous attempts by the ‘‘capitalist coun- 
tries’’ to establish international criminal law was, he says, that ‘‘the object 
in reality was not to fight real international crime, but to organize a pe- 
euliar kind of united criminal front against the Soviet Union.’’ This, he 
adds, ‘‘is far from accidental. Its origins lie in the general character of 
international juridical relations during the epoch of imperialism.’’?® Mr. 
Robert H. Jackson, Chief Counsel of the United States, in his report to 
President Truman on June 7, 1945, preceding the signature of the Charter, 
uses almost identical language: ‘‘The legal position which the United States 
will maintain,’’ he reported, ‘‘being thus based on the common sense of 
justice, is relatively simple and non-technical. We must not permit it to 
be complicated or obscured by sterile legalisms developed in the age of 
imperialism to make war respectable.’’*° Two months later, on August 
8, 1945, Mr. Jackson and Professor Trainin, as the representatives of their 
respective governments, signed the Charter for the Nuremberg Tribunal. 
A year before, in 1944, Professor Trainin had proposed in his book the im- 
mediate codification of international crimes ineluding ‘‘crimes against 
peaceful relations between nations.’’ Some of his definitions were pre- 
scribed for the Nuremberg Tribunal in its Charter. Personal guilt for 
crimes against peace is imputed by him not only to members of the armed 
forces and of the government, but to propagandists, capitalists and indus- 
trialists. It was no doubt due to the influence of these views that charges 
were brought against some of the defendants. The acquittal of two of 
them was protested by the Russian judge on the Tribunal. 

The crux of the argument by which it is sought to establish personal re- 
sponsibility for crimes against peace center around the Pact of Paris for 
the Renunciation of War. In accepting this argument, the Nuremberg 
Tribunal held as follows: 


In the opinion of the Tribunal, the solemn renunciation of war as an 
instrument of national policy necessarily involves the proposition that 
such a war is illegal in international law; and that those who plan and 
wage such a war, with its inevitable and terrible consequences, are 


18 This translation was in the possession of the American representatives who negoti- 
ated the agreement for the Charter of the International Military Tribunal. See ‘‘ Back- 
ground and Highlights of the Nuremberg Trials,’’ by Sidney S. Alderman, in J. C. C. 
Practitioners’ Journal, November, 1946, p. 106. A comprehensive review of the original 
Russian edition appeared in the American Bar Association Journal for July, 1945. 

19 Trainin, work cited, p. 11. 

20 Department of State Bulletin, Vol. XII, No. 311 (June 10, 1945), p. 1076. 
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committing a crime in so doing. War for the solution of international 
controversies undertaken as an instrument of national policy certainly 
includes a war of aggression, and such a war is therefore outlawed by 
the pact. 


The Pact itself makes no distinction between aggressive, defensive, or 
other kinds of war but renounces all wars. Secretary of State Kellogg in 
the negotiations with France preceding the signature of the act definitely 
declined to accede to the French proposal that the Pact be limited to the 
renunciation of ‘‘wars of aggression.’’ He argued that if the proposed 
Pact ‘‘were accompanied by definitions of the word ‘aggressor’ and by 
expressions and qualifications stipulating when nations would be justified 
in going to war, its effect would be very greatly weakened and its positive 
value as a guaranty of peace virtually destroyed.’’ He reinforced his 
point of view by stating that ‘‘from the broad standpoint of humanity and 
civilization, all war is an assault upon the stability of human society, and 
should be suppressed in the common interest.’’ ** 

The Pact does not mention sanctions for its enforcement other than the 
statement in the preamble that ‘‘any signatory Power which shall hereafter 
seek to promote its national interests by resort to war should be denied 
the benefits furnished by this treaty.’’ This provision, it will be noted, 
is not imperative but conditional in the discretion of each signatory. In 
identic notes submitting the draft treaty to the other signatories, Secre- 
tary of State Kellogg stated that the preamble ‘‘gives express recognition 
to the principle that if a state resorts to war in violation of the treaty, the 
other contracting parties are released from their obligations under the 
treaty to that state.’’** Both by the preamble and Secretary Kellogg’s 
interpretation, any action which might result from a violation of the Pact 
was to be directed against the violating government. Personal criminal 
responsibility was not stipulated nor even impliedly suggested. 

In the years immediately following its conclusion, the meaning of the 
Pact became the subject of discussion in other countries. When the Brit- 
ish Government signed the Optional Clause of the Statute of the Permanent 
Court of International Justice in 1929, it published a memorandum ex- 
plaining its view of the position created by the acceptance of the Covenant 
of the League of Nations and the Pact of Paris: 


The effect of those instruments, taken together, (the British Govern- 
ment maintained) is to deprive nations of the right to employ war as 
an instrument of national policy, and to forbid States which have 
signed them to give aid or comfort to an offender. As between such 


21 Note to the French Ambassador, Feb. 27, 1928. Publication of the Department of 
State entitled Notes Exchanged Between the United States and Other Powers on the 
Subject of a Multilateral Treaty for the Renunciation of War, Washington, Government 
Printing Office, 1928. 

22 Identic notes of June 23, 1928, same, p. 33. 
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States, there has been in consequence a fundamental change in the 
whole question of belligerent and neutral rights.” 


Upon receipt of the British memorandum, Hon. Henry lL. Stimson, who 
had succeeded Mr. Kellogg as Secretary of State, made public a statement 
in which he denied that this British argument applied to the position of the 
United States as a signatory of the Kellogg-Briand Pact. ‘‘As has been 
pointed out many times,’’ he emphasized, ‘‘the Pact contains no covenant 
similar to that in the Covenant of the League of Nations providing for 
joint forceful action by the various signatories against an aggressor. Its 
efficacy depends solely upon the public opinion of the world and upon the 
conscience of those nations who sign it.’’ *4 

In September, 1934, the International Law Association, a private body, 
in its meeting at Budapest, adopted articles of interpretation of the Pact. 
The interpretation of these distinguished international law experts does 
not contain the remotest suggestion of criminal action against individuals 
for the violation of the Pact. They expressed the view that in case of a 
violation the other signatories would be justified in modifying their obli- 
gations as neutral states so as to favor the victim of the aggression against 
the state making war in violation of the Pact. This interpretation was 
relied upon in part in support of the modification of the attitude of the 
Government of the United States early in 1941 from that of traditional 
neutrality to the furnishing of official aid to the countries whose defense 
was considered necessary to the defense of the United States. Mr. Robert 
H. Jackson, then Attorney General of the United States, vigorously de- 
fended what he said was ‘‘the declared policy of the Government of the 
United States to extend to England all aid ‘short of war’ ’’, while ‘‘at the 
same time it is the declared determination of the Government to avoid entry 
into the war as a belligerent.’’?> This change of policy did not take place 
until eighteen months after what the Nuremberg Tribunal says was the 
‘‘supreme international crime’’ of aggressive war had been consummated. 
Even then the United States Government disclaimed any intention of tak- 
ing direct action against the aggressors. 

Earlier attempts were made in the United States to implement the Pact of 
Paris by legislation which would have authorized the Government to dis- 
criminate between the belligerents in future war, but all such attempts com- 
pletely failed and resulted in the passage of more rigid laws to preserve the 
neutrality and peace of the United States. In January, 1933, during the ag- 
gression of Japan upon China in violation of the Nine-Power Treaty, the 


28 Mise. No. 12 (1929), Cmd. 3452; this JourNAL, Supplement, Vol. 25 (1931), pp. 
89-90. 

24 Statement of Hon. Henry L. Stimson made public Dec. 30,.1929, printed in this 
JOURNAL, Supplement, Vol. 25 (1931), p. 90, note. 

25 Address before the Inter-American Bar Association, Habana, Cuba, Mareh 27, 1941. 
This JouRNAL, Vol. 35 (1941), pp. 348-359. 
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Covenant of the League of Nations and the Pact of Paris, Secretary of 
State Stimson recommended that Congress ‘‘confer upon the President 
authority in his discretion to limit or forbid, in codperation with other pro- 
ducing nations, the shipment of arms and munitions of war to any foreign 
State when in his judgment such shipment may promote or encourage the 
employment of force in the course of a dispute or conflict between na- 
tions.’’*° No Congressional action was taken upon this recommendation, 
but two years and a half later Congress passed the Neutrality Act of Au- 
gust 31, 1935, placing an embargo on the export of munitions of war to 
every belligerent state, in derogation of the accepted principle of inter- 
national law that neutral persons may engage in contraband trade at their 
own risk. This law was put into effect by President Roosevelt in the war 
of Italy upon Ethiopia, which was plainly aggressive.27 The Neutrality 
Law of 1935 was of a temporary character. It was replaced by permanent 
legislation in the Neutrality Act of May 1, 1937. This Act continued the 
embargo on the shipment of arms, ammunition, and implements of war to 
all belligerents and added a ‘‘cash and earry’’ provision covering the ex- 
port of other materials to all belligerents.*® 

Such was the state of our legislation when the war in Europe started by 
the invasion of Poland on September 1, 1939. Three weeks later, on Sep- 
tember 21, President Roosevelt sent a message to Congress requesting the 
repeal of the embargo and a return to the ‘‘historic foreign policy’’ of the 
United States based on the ‘‘age-old doctrines of international law,’’ that 
is, ‘‘on the solid footing of real and traditional neutrality,’’ which, accord- 
ing to John Quincy Adams ‘‘recognizes the cause of both parties to the 
contest as just—that is, it avoids all consideration of the merits of the con- 
test.’’°® In requesting this legislation, President Roosevelt not only did 
not suggest discrimination between the belligerents but expressly dis- 
claimed it. He said to Congress, 


You will all remember the long debates on the subject of what con- 
stitutes aggression, on the methods of determining who the aggressor 
might be, and, on who the aggressor in past wars had been. Aca- 
demically this may have been instructive. ... But in the light of 
problems of today and tomorrow responsibility for acts of aggression 
is not concealed, and the writing of the record can safely be left to 
future historians.*° 


26 This JOURNAL, Vol. 31 (1937), p. 76, note. 

27 Act of Aug. 31, 1935, 49 U. S. Stat. at L., Pt. 1, p. 1081; Proclamations Nos, 2141- 
2142, Oct. 5, 1935, the same, Pt. 2, pp. 3474-3476. Aliso in this JouRNAL, Supplement, 
Vol. 30 (1936), pp. 58 and 65. 

2850 U.S. Stat. at L., Pt. 1, p. 121. This JouRNAL, Supplement, Vol. 31 (1937), p. 
147. 

29 Secretary of State J. Q. Adams to Mr. Gallatin, May 19, 1818. Moore, International 
Law Digest, Vol. VII, p. 860. 

30 Congressional Record, Vol. 85, Pt. 1, pp. 10-12. This JouRNAL, Supplement, Vol. 
34 (1940), p. 37-38. 
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Congress promptly complied with the President’s urgent request and 
passed the Neutrality Act of November 4, 1939. This Act repealed the em- 
bargo on the export of munitions and substituted a prohibition against 
American vessels or citizens entering or passing through combat areas. It 
was made unlawful for any American vessels to carry passengers or cargoes 
to any belligerent state, and the exportation of any articles or materials 
was forbidden until all right, title and interest in them had been trans- 
ferred to some foreign government or agency. It was also made unlawful 
for American citizens to travel on any vessel of a belligerent state.*t These 
provisions remained the law of the United States, binding upon all of its 
citizens, courts, and officials until the passage of the Lend-Lease Act of 
March 11, 1941, which ended this country’s status of traditional neutrality. 

In the light of this legislative history of the official attitude of the Govern- 
ment of the United States toward the interpretation of the Pact of Paris 
for the Renunciation of War, it is impossible to accept the thesis of the 
Nuremberg Tribunal that a war in violation of the Pact was illegal in inter- 
national law on September 1, 1939, and that those who planned and engaged 
in it were guilty of international criminal acts at the time they were com- 
mitted, or at the date of signature of the Charter of the International Mili- 
tary Tribunal at London on August 8, 1945, or on October 1, 1946, the date 
of the judgment of the Nuremberg Tribunal. 

The Budapest articles of interpretation of the Pact of Paris were cited in 
support of the lend-lease legislation. It was argued that as the neutrality 
of the United States was the most vital benefit to the violators of the Pact, 
that benefit should be denied to them as expressly allowed by the Pact. 
However, it is one thing to justify a change of policy by the government 
from neutrality to non-neutrality as a logical interpretation of provisions 
included within the Pact. It requires an attenuated legal conceptualism to 
go farther and deduce dehors the written instrument personal criminal 
hability for non-observance of the Pact never before conceived of in inter- 
national law as attaching to violations of treaties regulating state conduct. 

The Nuremberg Tribunal denied that the maxim nullum crimen sine lege, 
nulla poena sine lege has any application to the present case. It said: 


Occupying the positions they did in the Government of Germany, the 
defendants, or at least some of them, must have known of the treaties 
signed by Germany outlawing recourse to war for the settlement of 
international disputes. They must have known that they were acting 
in defiance of international law when in complete deliberation they car- 
ried out their designs of invasion and aggression. On this view of the 
case then, it would appear that the maxim has no application to the 
present facts. 


In support of this statement no references are cited to law, international 
conventions, court decisions or customs showing that individuals had there- 


3154 U. 8. Stat. at L., Pt. 1, p. 4. This JouRNAL, Supplement, Vol. 34 (1940), p. 44. 
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tofore been criminally punishable in an international judicial forum for 
crimes against peace such as those charged.*? 

The conviction of the defendants of Crimes Against Peace under Counts 
1 and 2 was therefore undoubtedly ex post facto as that principle is under- 
stood and applied in the United States.** When construing the clauses of 
the Constitution of the United States prohibiting ex post facto legislation, 
Chief Justice Marshall defined an ex post facto law as ‘‘one which renders 
an act punishable in a manner in which it was not punishable when it was 
committed.’’ ** The Nuremberg Tribunal, recognizing the weakness of its 
reasoning, buttressed its position by falling back upon the Charter creating 
the Tribunal. ‘‘The Charter makes the planning or waging of a war of 
aggression or a war in violation of international treaties a crime. There- 
fore,’’ continued the Tribunal, ‘‘it is not strictly necessary to consider 
whether and to what extent aggressive war was a crime before the execution 
of the London Agreement.’’ But the Charter being an international legis- 
lative act is itself subject to the same objection against ex post facto legis- 
lation. In the view of the Tribunal, ‘‘The Charter is not an arbitrary exer- 
cise of power on the part of the United Nations. It is the expression of 
international law existing at the time of its creation and to that extent is 
itself a contribution to international law.’’ That is undoubtedly a correct 
view so far as the charges of war crimes and crimes against humanity are 
concerned. 

War itself is the ultimate legal procedure against disturbers of the inter- 
national peace, and from time immemorial nations have taken summary ac- 
tion against enemies who have fallen into their hands and who are not pun- 
ishable according to law. The imprisonment of Napoleon without trial by 
agreement of his captors is the most outstanding modern example. The 
right is founded upon reasons of moral and political justification. Upon 


82 Art. 227 of the Treaty of Versailles, referred to by the Nuremberg Tribunal, pub- 
licly arraigned the German Kaiser ‘‘for a supreme offence against international morality 
and the sanctity of treaties.’’ It directed the special tribunal, which was never in fact 
constituted, to be guided in its decision ‘‘ by the highest motives of international policy.’’ 
It avoided any reference to law, national or international. 

The writer’s attention has been called to the article by Mr. Georg Schwarzenberger on 
the so-called Breisach War Crime Trial of 1474. This involved the trial of Sir Peter of 
Hagenbach, the Governor of the fortified town of Breisach on the Upper Rhine. He 
had been installed by Duke Charles of Burgundy to take possession of the town after it 
had been pledged to Charles by the Archduke of Austria as financial security. The 
charges were in the nature of war crimes or crimes against humanity and did not in- 
volve crimes against peace as charged at Nuremberg. Manchester Guardian, Sept. 28, 
1946. 

38 For a discussion of the maxim Nulla poena sine lege in the United States and various 
other countries, see article by Jerome Hall in the Yale Law Journal, Vol. 47, No. 2 (De- 
cember, 1937). 

84 Fletcher v. Peck, 6 Cranch 138. A fuller definition was given by the Supreme 
Court in Calder v. Bull, 3 Dallas 386. 
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the same grounds the Allied and Associated Powers in 1919 agreed to try 
the German Kaiser for starting World War I. Holland’s refusal to extra- 
dite him because he was regarded as a political fugitive and therefore not 
legally extraditable was all that prevented adding the Kaiser as another 
important precedent to that of Napoleon. The principal allies in World 
War IT agreed at Moscow on November 1, 1943, that the major enemy crimi- 
nals ‘‘will be punished by the joint decision of the governments of the Al- 
lies.’”’ When appointing the American judges, President Truman was par- 
ticularly anxious ‘‘that no disagreement should arise among the four great 
nations who on August 8, 1945, had signed the London Agreement and 
Charter providing for the trial, formulating the law and establishing the 
practice.’’*> The sentences imposed by the Nuremberg Tribunal under 
Counts 1 and 2, ineluding life imprisonment for Hess who was acquitted of 
the legal charges of War Crimes and Crimes Against Humanity, may be 
unquestionably approved as morally justifiable political acts. 

Granting for the purpose of discussion the soundness of the Nuremberg 
dictum that individuals may now be punished for violations of treaties in 
the absence of express agreement to that effect, what progress have we made 
in the suppression of aggressive war? Fear of death has never deterred 
warriors in the past; it will not deter them in the future. <A sanction which 
cannot be applied until hostilities are brought to a successful end and the 
personal offenders are in the custody of the victors is not one adapted to 
the prevention of war. In fact, it anticipates the occurrence of war. We 
must not lull the world into a false sense of security by making exaggerated 
claims concerning the verdict of Nuremberg. The Nuremberg Tribunal 
was a military tribunal. The authority of its decision as a precedent in 
time of peace is doubtful. Moreover, there exists no peacetime inter- 
national court endowed with competence to carry on the work of the Nurem- 
berg Tribunal. 

The governments which have assumed responsibility for the executions 
at Nuremberg, if they wish to make good their assertions that the prosecu- 
tions for crimes against peace were not political punishment of the van- 
quished by the victors but were intended to establish international law ap- 
plicable to all future offenders, should proceed to take action to make good 
these pretensions. Good faith and the preservation of the future peace of 
the world require them to do so. 

The United Nations should make the Nuremberg principles and proce- 
dures applicable to all future aggressors without distinction as to their 
enemy or friendly character.*® An International Court of Justice is al- 


35 Judge Biddle’s report to the President cited below, footnote 36. 

86 Ten days following this suggestion at Atlantic City on Oct. 29, the Hon. Francis 
Biddle, American Judge on the Nuremberg Tribunal, submitted his report to President 
Truman on Nov. 9, 1946, in which he said: 

‘<The conclusions of Nurnberg may be ephemeral or may be significant. That depends 
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ready in existence at The Hague to which might be delegated such functions 
and jurisdiction of the Nuremberg Tribunal as might seem appropriate to 
the principal judicial organ of the United Nations. 

These proposals will no doubt be met with the same objection that Mr. 
Kellogg made to the outlawry of aggression in 1928, namely, that it is diffi- 
cult and dangerous to attempt to define aggression in advance. The same 
position was assumed by the United States in 1945 when the Charter of the 
United Nations was drafted at San Francisco. The story is officially told 
in the report to the President by Secretary of State Stettinius, Chairman 
of the United States Delegation. He said: 


One of the most significant lines upon which debate concerning the 
liberty of action of the Council proceeded, was that which concerned 
the proposed inclusion in the Charter of provisions with respect to de- 
termination of acts of aggression. Various amendments proposed on 
the subject . . . offered a list of sharply-defined eventualities (such as 
invasion of, or attack on, another state, interfering with its internal 
affairs, ete.) in which the Council would be bound to determine by 
formula not only the existence of aggression but also the identity of the 
aggressor. These proposals also implied that in such eases the action 
of the Council would be automatic. The United States Delegation, be- 
lieving that the acceptance of such a concept was most undesirable, 
played an active part in opposing the amendments.** 


Consequently, the United Nations Charter leaves the determination of ag- 
gression to the Security Council in each case as it arises. No criteria are 
provided for reaching decisions and the Great Powers would have a veto 
over them. 

An indefinable act cannot be prohibited in advance unless we are willing 
to acknowledge our constitutional heresy with respect to ex post facto legis- 
lation. A perfect definition to meet every possible future contingency is 
not required. One drawn from the lesson of Nuremberg would supply a 
good start. Another might apply to the use of atomic weapons and other 
scientific instruments of mass destruction, the outlawry of which is vitally 
necessary to safeguard not merely the future peace but civilization itself. 


on whether we now take the next step. It is not enough to set one great precedent that 
brands as criminal aggressive wars between nations. Clearer definition is needed.’’ He 
suggested that the time is opportune ‘‘for advancing the proposal that the United Na- 
tions as a whole reaffirm the principles of the Nurnberg Charter in the context of a gen- 
eral codification of offenses against the peace and security of mankind.’’ Such action, 
he said, ‘‘would perpetuate the vital principle that war of aggression is the supreme 
crime.’’ 

In acknowledging receipt of Judge Biddle’s report, President Truman on Noy. 12 
wrote to him that ‘‘the setting up of such a code as that which you recommend .. . de- 
serves to be studied and weighed by the best legal minds the world over. It is a fitting 
task to be undertaken by the governments of the United Nations.’’ Department of State 
Bulletin, Vol. 15, No. 386 (Nov. 24, 1946), pp. 954-957. 

87 Department of State Publication No. 2349, Conference Series No. 71, p. 91. 
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The Government of the United States assumed the heaviest responsibility 
for the organization and conduct of the Nuremberg trial. It should not 
allow the slow processes of international agreement to defeat its sincerity 
of purpose. When President Washington and Secretary of State Thomas 
Jefferson declared neutrality to be the national policy of the United States, 
Congress promptly enacted the Neutrality Law of 1794 to give legal effect 
to the Government’s policy. The Act defined offenses against neutrality, 
conferred jurisdiction upon the courts of the United States to try and 
punish them, and prescribed the penalties to follow conviction. Is there 
any sound reason why we should not now follow that precedent and enact 
national legislation defining and prescribing punishment for crimes against 
international peace? Surely the preservation of international peace is as 
much the concern of the Congress at the present day as the preservation 
of neutrality was in 1794 and for 150 years thereafter. Congressional ac- 
tion is necessary again to give effective support to the President’s policy 
because in the United States the power to declare war as well as to define 
and punish offenses against the law of nations resides in the Congress by 
express provision of the Constitution. The time is ripe for the United 
States to assume the leadership in initiating the outlawry of aggressive war 
by making crimes against international peace punishable in national as well 
as in international courts. The judgment of Nuremberg makes that course 
imperative and points the way. 


THE LAW OF THE NUREMBERG TRIAL 
By Quincy WRIGHT 
Of the Board of Editors 


On the afternoon of October 1, 1946, the International Military Tribunal 
at Nuremberg sentenced twelve of the twenty-two Nazi defendants to death 
by hanging and seven to imprisonment for terms ranging from ten years 
to life. Three were acquitted. Three of the six accused organizations were 
found to be criminal. The reading of these sentences was preceded by the 
reading, through the whole of September 30, of the general opinion of the 
Tribunal on the four counts of the indictment and, on the morning of 
October 1, of the opinion on the charges against each defendant.1 The Con- 
trol Council for Germany considered applications for clemency for most of 
those convicted but did not grant them and carried out the executions of 
those sentenced to death on October 16 with the exception of Martin Bor- 
mann who had not been found and Hermann Goering who had succeeded 
in committing suicide a few hours earlier. Thus came to an end what Presi- 
dent Truman described as ‘‘the first international criminal assize in his- 
tory.’’ ‘‘I have no hesitancy in declaring,’’ continued the President, ‘‘that 
the historic precedent set at Nuremberg abundantly justifies the expendi- 
ture of effort, prodigious though it was. This precedent becomes basic in 
the international law of the future. The principles established and the re- 
sults achieved place International Law on the side of peace as against ag- 
gressive warfare.’’ * 

A similar thought was expressed by Warren R. Austin, Chief Delegate of 
the United States, in his opening address to the General Assembly of the 
United Nations on October 30: 


Besides being bound by the law of the United Nations Charter, 
twenty-three nations, members of this Assembly, including the United 
States, Soviet Russia, the United Kingdom and France, are also bound 
by the law of the Charter of the Nuremberg Tribunal. That makes 
planning or waging a war of aggression a crime against humanity for 
which individuals as well as nations ean be brought before the bar of 
international justice, tried and punished.* 


1 The judgment was mimeographed on 283 pages of legal size paper with a table of 
contents and also appeared, followed by the sentences, on pp. 16794 to 17077 of the daily 
record of the trial. The former is here referred to as ‘‘Judgment’’ and the latter as 
“*Record.’’ The judgment is reproduced below, pp. 172-331, and citations to it in these 
notes refer to that text. 

2 Department of State Bulletin, Vol. 15, p. 776 (Oct. 27, 1946). 

8 The New York Times, Oct. 31, 1946. President Truman had made a similar state- 
ment in his address to the General Assembly on October 23, 1946: Department of State 
Bulletin, Vol. 15, p. 809 (Nov. 3, 1946). 
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Origin of the Trial 


The trial originated in the declaration of German atrocities by Roosevelt, 
Churchill, and Stalin ‘‘speaking in the interest of the thirty-two United 
Nations’’ and released at the Moscow Conference on November 1, 1948. 
This declaration provided that: 


Those German officers and men and members of the Nazi party who 
have been responsible for, or have taken a consenting part in the above 
atrocities, massacres and executions, will be sent back to the countries 
in which their abominable deeds were done in order that they may be 
judged and punished according to the laws of these liberated countries 
and of the free governments which will be created therein . . . without 
prejudice to the case of the major criminals, whose offenses have no 
particular geographical localization and who will be punished by the 
joint decision of the Governments of the Allies.* 


Trials in accord with the first part of this declaration have been carried 
on in Allied military commissions and criminal courts and hundreds of war 
criminals have been dealt with.’ <A plan for carrying out the second part 
concerning major criminals was proposed in his report to the President on 
June 7, 1945, by Justice Robert H. Jackson who had been appointed Chief 
of Counsel for the United States in prosecuting the principal Axis war 
criminals. In accordance with this plan Justice Jackson negotiated for 
the United States with representatives of Great Britain, France, and the 
Soviet Union with the result that an agreement for the establishment of an 
International Military Tribunal was signed in London on August 8, 1946.’ 


4Same, Vol. 9, p. 311 (Nov. 6, 1943). See declaration by nine governments in exile 
on ‘‘Punishment of War Crimes,’’ Jan. 13, 1942, in United Nations Information Office, 
War and Peace Aims, January 30, 1943, p. 116. In the Yalta Conference of February 
11, 1945, Messrs. Roosevelt, Churchill, and Stalin declared their ‘‘inflexible purpose to 
.... bring all war criminals to just and swift punishment’’ and this purpose was 
affirmed in the Berlin Conference of August 2, 1945, by Stalin, Truman and Attlee who 
‘regarded it as a matter of great importance that the trial of those major criminals 
should begin at the earliest possible date.’’ United States Department of State, The 
Axis in Defeat, a Collection of Documents on American Policy toward Germany and 
Japan, 1945, pp. 7, 9, 12, 17; see also pp. 3, 46. 

5 The United Nations War Crimes Commission reported on Nov. 16, 1946, that up to 
Oct. 31 of that year 1108 war criminals had been tried in Europe, 413 sentenced to death, 
485 imprisoned, and 210 acquitted. In the Far East 1350 had been tried, 384 sentenced 
to death, 704 imprisoned and 262 acquitted. In the cases of Ex parte Quirin, 1942, 317 
U. S. 1, and In re Yamashita, 1946, 66 Sup. Ct. 340, the Supreme Court of the United 
States sustained the jurisdiction of United States Military Commissions in such cases. 

6 Department of State Bulletin, Vol. 12, 1071 (June 10, 1945). 

7U. 8S. Executive Agreement Series No. 472. This and other documents connected 
with the trial were printed by the Department of State in Trial of War Criminals, Docu- 
ments, Washington, 1945. See also similar publication Trial of Japanese War Criminals, 
Documents, Washington, 1946. 
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The Charter and the Trial 


Attached to this agreement was ‘‘The Charter of the International Mili- 
tary Tribunal.’’ This document provided for a tribunal composed of one 
judge and one alternate from each of the four powers; for a procedure de- 
signed to assure the defendants a fair trial; and for jurisdiction ‘‘to try 
and punish persons who, acting in the interests of the European Axis coun- 
tries, whether as individuals or as members of organizations,’’ committed 
any of the crimes defined in the Charter. The Charter authorized a com- 
mittee consisting of the chief prosecutors of each country to prepare the 
indictment and present the evidence on the basis of the law set forth in 
the Charter.* 

The Tribunal was promptly established, consisting of Lord Justice Geof- 
fery Lawrence of the British Court of Appeals as President; Francis Bid- 
dle, former Attorney General of the United States; Major General I. T. 
Nikitechenko, Vice-Chairman of the Soviet Supreme Court; and Donnedieu 
de Vabres, Professor of Law at the University of Paris. The alternates 
were Sir Norman Birkett, Judge of the High Court of England; John J. 
Parker, Judge of the United States Cireuit Court of Appeals; Lt.-Col. A. F. 
Volehkov, Judge of the Moscow District Court; and Robert Falco, Judge 
of the Court of Cassation of France. The Tribunal held its first public 
meeting in Berlin on October 18, 1945, and received the indictment from 
the Committee of the Chief Prosecutors consisting of Justice Robert H. 
Jackson for the United States, Sir Hartley Shaweross for Great Britain, 
Francois de Menthon for France, and General R. A. Rudenko for the Soviet 
Union. Twenty-four Nazi leaders were indicted each on two or more 
counts. 

The Tribunal then established itself in the Palace of Justice at Nurem- 
berg where it decided upon its rules and assisted the defendants, who had 
been brought there, to find the counsel of their choice and to obtain the wit- 
nesses necessary for their defense. It also decided that Gustav Krupp von 
Bohlen, who had been indicted, was too sick to be tried; that Martin Bor- 
mann, who had not been found, should be tried in absentia; that Rudolph 
Hess, who was alleged to be suffering from loss of memory, was not in such 
a condition as to prevent his trial and that Julius Streicher was not in such 
a mental condition as to prevent his trial. One defendant, Robert Ley, 
committed suicide while in custody.® Thus only twenty-one defendants 
were present in person during the trial. 

* Arts. 6-10; this JouRNAL, Vol. 39 (1945), Supplement, pp. 259-260. 

8 Department of State, Trial of War Criminals, pp. 23-89. Sir Hartley Shaweross 
succeeded Sir David Maxwell Fyfe as Chief British Prosecutor though the latter con- 
tinued to serve in Nuremberg during the trial. M. Champetier de Ribes succeeded M. de 


Menthon as Chief French Prosecutor. 
9 Judgment, p. 173. 
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The trial was begun on November 20, 1945, and continued until October 
1, 1946. It was conducted in four languages facilitated by a simultaneous 
interpretation device. The case of the prosecution was opened by the 
Americans who dealt with the first count, conspiracy to commit war crimes, 
on which all defendants had been indicted. The British prosecution fol- 
lowed with the second count, planning, preparing, initiating or waging ag- 
gressive war on which sixteen defendants had been indicted. The French 
prosecution then dealt with counts 3 and 4, as applied to the West, and the 
Soviet prosecution followed with the same counts in the East. Count 3 
charged violation of the laws and customs of war, and count 4 crimes against 
humanity. Nineteen defendants were indicted under each of these counts. 
The prosecution consumed three months. The defense, represented by able 
German lawyers,'® then presented its case with many witnesses during five 
months, concluding with legal arguments in behalf of each defendant. The 
prosecution made its final arguments during the last days of July, 1946. 
The case of the accused organizations was then heard. On the last day of 
August the defendants each made final statements.11 After a few weeks’ 
adjournment the Court read its opinion and sentenced the defendants on 
the first of October. Three of the defendants (Schacht, von Papen, and 
Fritzsche) were found not guilty on any counts. Seven (Hess, Funk, Doe- 
nitz, Raeder, von Schirach, Speer, and von Neurath) were sentenced to 
prison terms varying from ten years to life. The remaining twelve (Goe- 
ring, von Ribbentrop, Keitel, Kaltenbrunner, Rosenberg, Frank, Frick, 
Streicher, Saukel, Jodi, Bormann and Seyss-Inquart) were sentenced to 
hang. The Soviet judge dissented from the acquittals and thought Hess 
should have been sentenced to death. 

Of the seventy-six counts on the indictment against the twenty-two de- 
fendants the Court sustained fifty-two. All those sentenced to hang were 
found guilty of crimes against humanity and in most cases of other crimes 
also. Four defendants,—Funk, Neurath, Schirach, and Speer,—though 
found guilty of crimes against humanity, were given prison sentences be- 
cause of mitigating circumstances. Defendants found guilty of aggressive 
war or conspiracy to commit that crime were given life sentences (Hess, 
Raeder, and Funk) unless there were mitigating circumstances as in the 
ease of Neurath and Doenitz. 


10 They are listed on p. 4 of the original text; see p. 173, below. 

11 The Tribunal held 403 open sessions and listened to evidence from 33 witnesses for 
the prosecution and 80 witnesses for the individual defendants including 19 defendants 
themselves. One hundred and forty-three witnesses for the individual defendants gave 
evidence by written answers to interrogations and 1809 submitted affidavits. The Tri- 
bunal heard 22 witnesses for accused organizations and appointed a commission to hear 
100 witnesses for such organizations. One thousand eight hundred and nine affidavits 
were submitted in behalf of accused organizations. In addition several thousand docu- 
ments were received in evidence, the essential portion being, in most cases read into the 
record. Judgment, p. 173. 
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The Tribunal also declared that the SS (Black Shirts) and its subsidiary 
the SD, the Gestapo, and the Leadership Corps of the Nazi Party were 
criminal. The SA (Brown Shirts), the Reich Cabinet and the General Staff 
and High Command were acquitted without prejudice to the individual 
liability of members. The Soviet judge dissented from the acquittal of the 
two latter organizations. 

The trial has had both champions and critics. The former point out that 
it gave publicity to thousands of documents discovered by the prosecution 
and over 17,000 pages of oral evidence and argument of great historic and 
educational value in establishing the activities of the Nazis and the origins 
of the war.’? It manifested the practicability of a fair trial of war crimes 
in an international tribunal, and may encourage the establishment of a 
permanent tribunal with a wider jurisdiction for the trial of such crimes 
and other offenses against the law of nations not dealt with by national tri- 
bunals.?* It established important precedents for the development of inter- 
national law concerning the definition of certain crimes, particularly that 
of aggressive war, and concerning the criminal liability of individuals act- 
ing in the name of a state, under official orders, or as members of criminal 
conspiracies or organizations. These principles, if established, will add 
important sanctions to the numerous international agreements, including 
the Briand-Kellogg Pact and the Charter of the United Nations, outlawing 
war as an instrument of national policy.’* 


12 Many of the Documents will appear in a publication in eight volumes entitled Nazi 
Conspiracy and Aggression prepared by the American Prosecution and published by the 
United States Government. 

13 For past proposals of this type see Manley O. Hudson, International Tribunals, 
Past and Future, Washington, 1944, pp. 180 ff. and for the text of Convention for Cre- 
ation of an International Criminal Court signed by thirteen states at Geneva in 1937, 
Hudson, International Legislation, Washington, 1946, Vol. 7, p. 878. 

14 A number of jurists have considered the extent to which ‘‘war crimes’’ were crimes 
under international law before 1939. There seems to have been an almost unanimous 
opinion that war crimes in the narrow sense were, but with respect to the initiation of 
aggressive war there has been some dissent. The following support the criminality of 
‘‘aggressive war’’ with arguments drawn from international custom, the Briand-Kellogg 
Pact, or other treaties: Lord Wright, ‘‘ War Crimes Under International Law,’’ in Law 
Quarterly Review, Vol. 62 (1946), pp. 40-52; Sheldon Glueck, ‘‘The Nuremberg Trial 
and Aggressive War,’’ in Harvard Law Review, Vol. 59 (1946), pp. 396-456, reprinted by 
Knopf, New York, 1946 (differing on this point from the author’s earlier volume, War 
Criminals, Their Prosecution and Punishment, New York, 1944, p. 37); Murray C. Ber- 
nays, ‘‘Legal Basis of Nuremberg Trials,’’ in Survey Graphic, January, 1945, p. 5; 
A. N. Trainin, Hitlerite Responsibility Under Criminal Law, New York, 1945; Hans 
Kelsen, ‘‘ Collective and Individual Responsibility in International Law, With Particular 
Regard to the Punishment of War Criminals,’’ in California Law Review, Vol. 31 (1943), 
p. 530; the same, ‘‘The Rule Against Ex Post Facto Laws and the Prosecution of the 
Axis War Criminals,’’ in Judge Advocate Journal, Vol. 2 (1945), p. 8; Willard B. 
Cowles, ‘‘ Universality of Jurisdiction Over War Crimes,’’ in California Law Review, 
Vol. 33 (1945), pp. 177-218; the same, ‘‘ High Government Officials as War Criminals,’’ 
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Criticisms of the Trial 


Critics of the trial fall into two classes, those who object to the decisions 
and sentences and those who object to the law. Critics of the first class 
question the judgment of the Tribunal in weighing the evidence and ap- 
praising the magnitude of offenses. No attempt can be made here to ex- 
amine the careful weighing of evidence applicable to each individual de- 
fendant and each accused organization in the judgment. The Tribunal’s 
theory in sentencing may, however, be considered. The Charter authorized 
death sentences or less, thus confirming the usual practice of military com- 
missions. Some critics, including the Soviet judge, have expressed dis- 
satisfaction that some of those found guilty on counts 1 and 2 (conspiracy 
and aggressive war), like Hess, were not given death sentences. The Tri- 
bunal declared that ‘‘to initiate a war of aggression is the supreme inter- 
national crime, differing only from other war crimes in that it contains 
within itself the accumulated evil of the whole.’’*> It gave no reason for 


in American Society of International Law, Proceedings, 1945, p. 54; the same, ‘‘ Trial of 
War Criminals by Military Tribunals,’’ in American Bar Association Journal, June, 
1944; Albert G. D. Levy, ‘‘The Law and Procedure of War Crime Trials,’’ in American 
Political Science Review, Vol. 37 (1943), pp. 1052-1081; the same, ‘‘ Criminal Responsi- 
bility of Individuals and International Law,’’ in University of Chicago Law Review, Vol. 
12 (1945), pp. 3138-332; A. N. Sack, ‘‘ War Criminals and the Defense of Superior Orders 
in International Law,’’ in Lawyers Guild Review, Vol. 5 (1945); H. Lauterpacht, ‘‘ The 
Law of Nations and the Punishment of War Crimes,’’ in British Year Book of Inter- 
national Law, 1944, pp. 58-95; Nicholas Doman, ‘‘ Political Consequences of the Nurem- 
berg Trial,’’ in American Academy of Political and Social Sciences, Annals, Vol. 246 
(July, 1946), pp. 81-90; Q. Wright, ‘‘ War Criminals,’’ in this JoURNAL, Vol. 39 (1945), 
pp. 257-285; the same, ‘‘Due Process and International Law,’’ in this JouRNAL, Vol. 40 
(1946), pp. 398-406; the same, ‘‘The Nuremberg Trial,’’ in Chicago Bar Record, Vol. 
27 (1946), pp. 201-219; the same, ‘‘The Nuremberg Trial,’’ in American Academy of 
Political and Social Science, Annals, Vol. 246 (July, 1946), pp. 72-80. The following 
are doubtful on this point: Charles E. Wyzanski, Jr., ‘‘The Nuremberg War Criminal 
Trial,’’? a communication to the American Academy of Arts and Sciences, December 12, 
1945; Max Radin, ‘‘ War Crimes and the Crime of War,’’ in Virginia Law Review, Vol. 
21 (1945), p. 497; the same, ‘‘Justice at Nuremberg,’’ in Foreign Affairs, Vol. 24 
(1946), pp. 369-304; Georg Schwarzenberger, ‘‘War Crimes and the Problem of an 
International Criminal Court,’’ in Czechoslovak Year Book of International Law, Lon- 
don, 1942, pp. 67-88; George Finch, ‘‘ Retribution for War Crimes,’’ in this JOURNAL, 
Vol. 37 (1943), pp. 81-88; Erich Hula, ‘‘ Punishment for War Crimes,’’ in Social Re- 
search, Vol. 13 (1946), p. 1; the same, ‘‘The Revival of the Idea of Punitive War,’’ in 
Thought, Vol. 21 (1946), pp. 405-434. Reports of the Section on International and 
Comparative Law of the American Bar Association, July, 1945, and of the National 
Lawyers Guild, December, 1944 (Lawyers Guild Review, Vol. 4, p. 18), were inconclusive 
on this point. See also discussions in American Society of International Law partici- 
pated in by C. C. Hyde, E. D. Dickinson, Charles Warren, Edvard Hambro, Quincey 
Wright, George A. Finch, and others (Proceedings, 1943, pp. 39-58), and by Willard B. 
Cowles, Edward Dumbault, Alwyn V. Freeman, Charles Prince, John B. Whitton, Elbert 
Thomas, George A. Finch, Frederick R. Coudert and others (same, 1945, pp. 68-76). 
15 Judgment, p. 186. 
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deciding that this crime deserved a less severe punishment than crimes 
against humanity. The following explanation may be suggested. Though 
aggressive war may result in larger losses of life, property and social values 
than any other crime, yet the relationship of the acts constituting the crime 
to such losses is less close than in the case of crime against humanity. The 
latter implies acts indicating a direct responsibility for large-scale homicide, 
enslavement or deportation of innocent civilians. The initiation of aggres- 
sive war, on the other hand, implies only declarations or other acts of politi- 
cal or group leadership, the consequences of which depend upon the cireum- 
stances and the mode in which they are earried out, although to be ealled 
aggressive war there must be some hostilities..* Some of the aggressions 
before the Tribunal resulted in the loss of millions of lives but others, such 
as the invasions of Austria and Czechoslovakia, resulted immediately in little 
loss of life because the victims submitted without resistance. The crime of 
aggressive war resembles those of piracy and filibustering. They may lead 
to large-scale hostilities and serious losses but they may, on the other hand, 
succeed or be suppressed without serious damage. A pirate, a filibusterer 
or an aggressor may be a gentleman or he may be a brute. Only those de- 
fendants in the Nuremberg trial who added brutality, manifested by other 
crimes, to aggression were sentenced to hang. The others were given life 
imprisonment or even less if there were special mitigating circumstances. 
It is interesting to notice that in 1794 when the Congress of the United 
States defined the setting on foot of a military expedition from American 
territory against a friendly country (filibustering) as an offense against 
the law of nations, it considered fine and imprisonment adequate punish- 
ment.'? Piracy as defined by the law of nations is now punishable under 
United States Statutes only by life imprisonment.'* Napoleon, who was 
sentenced by a political declaration of the allied powers, was not executed 
but condemned to life imprisonment.'® 

Critics from a legal point of view have contended that the Tribunal had 
no jurisdiction in international law and that it applied ex post facto law.*° 


#6 The judgment followed the indictment in distinguishing ‘‘acts of aggression,’’ such 
as the seizures of Austria and Czechoslovakia, and ‘‘ wars of aggression,’’ including the 
operations against Poland, Denmark, Norway, The Netherlands, Belgium, Luxembourg, 
Jugoslavia, Greece, Soviet Union and the United States. Same, p. 186. 

17 U. S. Code, Tit. 18, sec. 25. 

18 U. S. Code, Tit. 18, sec. 481. Piracy was originally a capital offense. 

19 Q. Wright, ‘‘The Legal Liability of the Kaiser,’’ in American Political Science Re- 
view, Vol. 13 (1919), pp. 127 ff. 

20 These arguments were included in a motion by Goering’s counsel at the opening of 
the trial. The Tribunal gave it consideration and declared on November 21, 1945: ‘‘In- 
sofar as it may be a plea to the jurisdiction of the Tribunal, it conflicts with Article 3 
of the Charter and will not be entertained. Insofar as it may contain other arguments, 
which may be open to the defendants, they may be heard at a later stage.’’ (Record, 
p. 94.) Unable to attack the jurisdiction of the Tribunal or the validity of the Charter, 
subsequent arguments of defendant’s counsel urged a restrictive, in some cases nullifying, 
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Related to these criticisms have been the contention that morally the trial 
was unfair because constituted by one side in a war *! or because some of 
the prosecuting states had been guilty of the same offenses for which they 
were trying their enemies; ** and that politically the trial was inexpedient 
because it may make conciliation between victor and vanquished more diffi- 
cult,** because it may make heroes and martyrs of the defendants, or be- 
cause its principles if generally accepted may reduce the unity of the state, 
increase the difficulties of maintaining domestic order, and deter statesmen 
from pursuing vigorous foreign policies when necessary in the national in- 
terests.** These moral and political arguments depend upon ethical, psy- 
chological, and sociological assumptions which are controversial. They 
should be distinguished from the legal arguments which alone are under 
consideration here. 

Legally belligerent states have habitually assumed jurisdiction to try in 
their own military commissions captured enemy persons accused of war 
crimes and to try in their own prize courts captured enemy and neutral 
vessels. All states in time of peace have assumed jurisdiction to try cap- 


interpretation of the law set forth in the Charter or confined themselves to evidence to 
sustain the ‘‘not guilty’’ pleas. Those in the first category sought to eliminate the 
aggressive war charge altogether by insisting that it was based on ex post facto law 
(Goering), or to restrict its interpretation by consideration of the practical necessities 
of diplomacy (Ribbentrop, p. 13058), and war (Goering thought the Hague Conventions 
were not applicable to total war) under existing conditions of international relations, 
technology and moral opinion in Germany (especially because of the ‘‘iniquities’’ of 
the Treaty of Versailles and the natural aspirations of a defeated people to rehabilitate 
themselves (Hess). Others, relying mainly on evidence, did not deny that crimes had 
taken place but sought to escape liability by pleading Hitler’s orders, unawareness of 
the crimes at the time, lack of criminal intent in issuing orders, or lack of participation 
in any action which was criminal under the terms of the Charter (Schacht, Von Papen, 
Fritsche). 

21 This argument also appears in Goering’s motion. It has been suggested that the 
Tribunal administered ‘‘ political justice’’ based on the desire. for ‘‘vengeance’’ sacri- 
ficing ‘‘democratic’’ for ‘‘totalitarian’’ concepts. See Barron’s National Business and 
Financial Weekly, October 7, 1946. Senator Robert Taft mingled this argument with 
the suggestion that the defendants should not have been found liable because the law 
was ex post facto and, rather inconsistently, that those sentenced to death should have 
been sentenced only to life imprisonment. See press reports of address at Kenyon Col- 
lege, October 5, 1946. 

22 Under the head ‘‘ Aggressor Nations’’ The Chicago Tribune’s leading editorial for 
October 2, 1946, writes: ‘‘The truth of the matter is that no one of the victors was free 
of the guilt which its judges attributed to the vanquished.’’ 

23 C, Arnold Anderson, ‘‘The Utility of the Proposed Trial and Punishment of Enemy 
Leaders,’’ in American Political Science Review, Vol. 37 (1943), pp. 1081 ff.; Erich 
Hula, ‘‘The Revival of the Idea of Punitive War,’’ in Thought, Vol. 21 (1946), pp. 
405 ff. 

24 See Chicago Tribune, cartoon and editorial, Oct. 2, 1946. Some of these arguments 
are discussed by the present writer: ‘‘ War Criminals,’’ in this JouRNAL, Vol. 39 (1945), 
pp. 259, 263. 
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tured pirates in their own criminal courts and some states have extended 
the jurisdiction of such courts to other offenses against the law of nations 
committed by aliens abroad.*® The Hague Conference of 1907 adopted a 
convention for an international prize court to which eases could be ap- 
pealed from national prize courts, and a conference held at Geneva in 1937 
adopted a convention for an international criminal court to try persons 
aceused of ‘‘terriorism’’ in certain circumstances but these conventions 
never came into foree. In practice the legal competence of national crimi- 
nal, military, and prize courts to try aliens for certain offenses against the 
law of nations committed outside the state’s territory has not been ques- 
tioned. 

Sovereign states, it is true, cannot be subjected to a foreign jurisdiction 
without their consent ** but no such principle applies to individuals. The 
Nuremberg Tribunal did not exercise jurisdiction over Germany but over 
certain German individuals accused of crimes. 

Furthermore, the equitable principle of ‘‘clean hands’’ is not recognized 
as a defense in criminal trials.2** Whether or not statesmen or individ- 
uals of the United Nations have been guilty of any of the offenses for which 
the defendants were tried was not a question legally relevant to this trial, 
nor is it legally relevant to consider whether other persons who have not 
been indicted or who were not within the jurisdiction of the Tribunal may 
have been guilty of the same offenses. Unreasonable discrimination in 
initiating prosecution of persons probably liable under law would cer- 
tainly not appear to be just and when the law applied is international law 
justice seems to call for a tribunal with jurisdiction over all persons subject 
to that law.*’ Such justice, however, has never been realized. Courts 
applying international law have always had a more limited jurisdiction. 
It has not been considered unreasonable for the jurisdiction of national 
tribunals applying international criminal law to be limited to those whose 
acts were injurious to the state establishing the tribunal.*® 


25 Below, notes 36-39. 

26 Eastern Carelia Case, Publications, PCI, Ser. B, 5; 1 World Court Reports, 190; 
Harvard Research in International Law, Competence of Courts in Regard to Foreign 
States, in this JoURNAL, Supplement, Vol. 26 (1932), pp. 455 ff. 

26a Even an infamous person is protected by criminal law (Wharton, Criminal Law, 
pp. 138, 139). Grotius, quoting the Bible (John VIII, 7), thought that under natural 
law ‘‘a guilty person ought not to be punished by an equally guilty’’ (De Jure Belli ac 
Pacis, II, exx, 3, 2), but recognized that this had no application to punishment by a 
superior authority established by positive law (De Jure Belli ac Pacis, II, exx, 40, 1). 
Judge Hudson in a concurring opinion in the Permanent Court of International Justice 
suggested that international law permitted a ‘‘sparing application’’ of equitable prin- 
ciples such as ‘‘He who seeks equity must do equity’’ (Case of Water Diversion from 
the Meuse, 1937, 4 World Court Reports 232-3) but this had no reference to criminal 
liability. 27 Quincey Wright, War Criminals, note 4. 

28 Harvard Research, Jurisdiction with Respect to Crime, Arts. 7, 9, in this JoURNAL, 
Supplement, Vol. 29 (1935), p. 543. 
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The object of legal procedure is to segregate issues sufficiently narrowly 
to permit of a thorough examination of the factual evidence and the legal 
sources bearing upon those issues. Criminal courts have not considered 
it appropriate to inquire during a trial whether their jurisdiction ought to 
be wider, whether others ought to have been indicted, whether punishment 
for the crime charged or for any crime is expedient, but have concerned 
themselves only with the questions: Does the Court have jurisdiction? How 
should it proceed to assure a fair trial? Does the evidence support the 
charges? Do the charges if proved render the accused liable under the 
law? Whether some statesman of the United Nations should be accused 
of aggressive war or of crimes against humanity, whether some soldiers or 
sailors of the United Nations should be accused of war crimes, whether the 
court should have been differently constituted with a different jurisdiction, 
whether Goering and the other defendants will become heroes and martyrs, 
whether it is desirable that aggressive war be a crime or that national 
sovereignty be unable to throw a cloak of immunity around persons ac- 
cused of crimes—all these are important questions, but not legal questions 
which the Tribunal could deal with. They were doubtless considered by 
the four powers that made the agreement and Charter of August 8, 1945 
and criticisms based on these questions are criticisms of these powers or of 
international law not of the Tribunal. 

Some of the critics who have emphasized these points appear to dislike 
the trend of international law recognized in the Charter. Opinion is com- 
ing to realize that international law cannot survive in the shrinking world, 
threatened by military instruments of increasing destructiveness, if sanc- 
tioned only by the good faith and self-help of governments. Sanctions to 
be effective must operate on individuals rather than on states. But regu- 
larly enforced world criminal law applicable to individuals necessarily 
makes inroads upon national sovereignty and tends to change the founda- 
tion of the international community from a balance of power among sover- 
eign states to a universal federation directly controlling individuals in all 
countries on matters covered by international law. In such a regime of 
law, aggressive war is necessarily outlawed and with it the right of states 
to decide when forceable self-help is permissible. Many, doubtless, look 
upon this reduction of national sovereignty with apprehension. Some may 
even be concerned lest the free decision of their government to make a 
‘*preventive war’’ be impaired. The Charter of the Tribunal recognized 
principles generally believed to be essential for a law governed world under 
present conditions, and naturally those who are afraid of the restrictions 
of a law governed world upon the nation or who think world opinion has 
not developed to a point that would make such a world possible, view these 
principles with apprehension. The United Nations in the Charter of the 
International Military Tribunal, as in the Charter of the United Nations, 
performed an act of faith in, and commitment to, a law governed world and 
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the principles which must be accepted and applied if there is to be such a 
world.*’ The Tribunal did not hesitate to accept these principles as es- 
tablished in developing international law at the time the acts for which the 
defendants were being tried were committed. 

The present article will not attempt to analyze or weigh the evidence. 
Few, if any, of the critics have questioned that if the law is accepted, the 
evidence justified the convictions.*° The Tribunal recognized that it was 
bound by the Charter and that its jurisdiction established by the Charter 
could not be challenged.*t Nevertheless, it listened to arguments and ex- 
pressed an opinion upon the principles of general international law which 
might effect the interpretation, if not the validity, of that instrument. 

The defense contested the validity of the Charter if it were construed in 
a way to transgress fundamental principles of justice and argued that to 
apply ex post facto laws in a criminal trial and to judge one’s own case 
would transgress such principles.** It is a commonly asserted principle of 
international law that international agreements bind only the parties and 
cannot adversely modify the legal position of non-parties.** The Tribunal 
did not deny this principle but it failed to find that any rights of third 
parties, either Germany or the individual defendants, had been violated 
by the terms of the Charter establishing its jurisdiction, procedure, and law. 


The Tribunal’s Jurisdiction 


The making of the Charter (said the Tribunal) was the exercise of 
the sovereign legislative power by the countries to which the German 
Reich unconditionally surrendered; and the undoubted right of these 
countries to legislate for the occupied territories had been recognized 
by the civilized world. The Charter is not an arbitrary exercise of 
power on the part of the victorious nations, but in the view of the 


29 The nature, extent, and reason for these commitments are discussed in a Symposium 
on World Organization, in Yale Law Journal, August, 1946. The general concern is 
suggested by Justice Wm. O. Douglas in his introduction: ‘‘The use of force by any 
nation may now destroy it as well as those against whom it is used. Internally and 
externally we must untie our Gordian knots; we cannot cut them except at our peril. 
The instruments with which we must contrive that men live peacefully together are more 
intricate and difficult ones. They are the instruments for peaceful adjustment of con- 
flicts between groups and nations. Those instruments are law—law administered in 
accordance with civilized traditions, law conceived and administered by politically com- 
petent people.’’ Same, p. 868. 

30 Some, including the Soviet judge and the Prosecution, have thought that it would 
have justified further convictions. If the court erred it was in too liberal an application 
of the principle that the defendants should have the benefit of the doubt. 

31 Answer to Goering’s motion, above, note 20. See also Judgment, p. 216. 

32 See especially Goering’s motion of Nov. 20, 1945; argument by Jodl’s counsel, Dr. 
Jahrreiss, July 4, 1946; argument by Goering’s counsel, Dr. Otto Stahmer, July 4, 1946; 
and final word by Goering, Aug. 31, 1946, Record, pp. 12906, 12959, 16729. 

83 This principle is subject to qualifications, see R. F. Roxburgh, International Con- 
ventions and Third States, London, 1917. 
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Tribunal, as will be shown, it is the expression of international law 
existing at the time of its creation; and to that extent is itself a con- 
tribution to international law. 

The Signatory Powers created this Tribunal, defined the law it was 
to administer, and made regulations for the proper conduct of the 
Trial. In doing so, they have done together what any one of them 
might have done singly ; for it is not to be doubted that any nation has 
the right thus to set up special courts to administer law. With regard 
to the constitution of the court, all that the defendants are entitled to 
ask is to receive a fair trial on the facts and law. 


This statement suggests two distinct grounds of jurisdiction—that en- 
joyed by the four powers as the government of Germany and that enjoyed 
by any state to administer law. The latter statement is far from complete. 
International law does not permit states to administer criminal law over 
any defendant for any act. There are limits to the criminal jurisdiction 
of a state.*° Every state does, however, have authority to set up special 
courts to try any person within its custody who commits war crimes, at 
least if such offenses threaten its security. It is believed that this juris- 
diction is broad enough to cover the jurisdiction given by the Charter.*® 
If each party to the Charter could exercise such jurisdiction individually, 
they can agree to set up an international tribunal to exercise the jurisdic- 
tion jointly. The context of the Court’s statement suggests that the Tri- 
bunal intended this limitation. 

As already noted, states have habitually authorized military commis- 
sions, prize courts and criminal courts to exercise jurisdiction over many 
offenses against international law committed by aliens abroad.** While 
many states apply the universality principle of criminal jurisdiction only 
in the case of piracy,** some states have applied it to all offenses against 
the law of nations especially if dangerous to their security.*® In principle 
international law imposes few limitations upon the competence of states 
to try individuals for such acts. In the case of the steamship Lotus, the 
Permanent Court of International Justice held that a state can extend its 
criminal jurisdiction to any case whatever unless a rule or principle of 
international law forbids.*° There appears to be no rule or principle of 
international law which forbids the parties to the Charter from exercising 


34 Judgment, p. 216. 

35 Harvard Research, Jurisdiction with Respect to Crime, this JouRNAL, Vol. 29 (1925), 
Supplement, p. 439. 

36 See Cowles, ‘‘ Universality of Jurisdiction over War Crimes,’’ as cited, and below, 
notes 38, 39. 37 See above, p. 45. 

88 Harvard Research, Piracy, this JOURNAL, Vol. 26 (1932), Supplement, p. 743; and 
same, Jurisdiction with Respect to Crime, Art. 9, at p. 563. 

39 Harvard Research, Jurisdiction with Respect to Crime, Arts. 7-10, pp. 440, 569-73, 
579. 

40 The Lotus (France and Turkey), P. C. I. J., Publications, Ser. A., No. 10, 2 World 
Court Reports 34-35; Cowles, p. 178. 
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jurisdiction over the defendants for the offenses alleged in the Charter, 
provided they threatened the security of those states, a condition which 
ean hardly be doubted, and that they were crimes under international law, 
a matter to be considered later. 

The derivation of the Tribunal’s jurisdiction from the sovereignty of 
Germany also appears to be well grounded. The Nazi government of Ger- 
many disappeared with the unconditional surrender of Germany in May, 
1945, and on June 5, 1945, the four Allied powers, then in complete con- 
trol of Germany by public declaration at Berlin, assumed ‘‘supreme au- 
thority with respect to Germany, including all the powers possessed by 
the German Government, the High Command, and any state, municipal, 
or local government or authority’’ in order ‘‘to make provision for the 
cessation of any further hostilities on the part of the German armed forces, 
for the maintenance of order in Germany, and for the administration of 
the country,’’ but without intention to ‘‘effect the annexation of Ger- 
many.’’*+ Under international law a state may acquire sovereignty of 
territory by declaration of annexation after subjugation of the territory 
if that declaration is generally recognized by the other states of the world. 
The Declaration of Berlin was generally recognized, not only by the United 
Nations but also by neutral states. This Declaration, however, differed 
from the usual declaration of annexation in that it was by several states, 
its purposes were stated, and it was declared not to effect the annexation 
of Germany. 

There is no doubt but that sovereignty may be held jointly by several 
states as has been the case in a number of condominia. There also have 
been instances of temporary exercise of sovereignty for purposes more 
limited than permanent annexation. The American position in Cuba from 
1899 to 1903 was of this type and so also are Mandates under the League 
of Nations and Trusteeships under the United Nations.*** In principle 
it would appear that if a state or states are in a position to annex a terri- 
tory they have the right to declare the lesser policy of exercising sover- 
eignty temporarily for specified purposes with the intention of eventually 
transferring the sovereignty to someone else. This appears to be the 
proper construction of the Declaration of Berlin. The four Allied powers 
assumed the sovereignty of Germany in order, among other purposes, to 
administer the country until such time as they thought fit to recognize | 
an independent German government. Their exercise of powers of legis- 
lation, adjudication, and administration in Germany during this period 
is permissible under international law, limited only by the rules of inter- 
national law applicable to sovereign states in territory they have sub- 


41 Department of State, The Axis in Defeat, p. 63. 
41a Q. Wright, Mandates under the League of Nations, Chicago, 1930, pp. 13, 306-9, 
315-39, 530-37. 
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jugated. Their powers go beyond those of a military occupant.** It 
would appear, therefore, that the four states who proclaimed the Charter 
of August 8, 1945, had the power to enact that Charter as a legislative act 
for Germany provided they did not transgress fundamental principles of 
justice which even a conqueror ought to observe toward the inhabitants of 
annexed territory.** 

The idea that the four powers acting in the interest of the United Na- 
tions had the right to legislate for the entire community of nations, though 
given some support by Art. 5 of the Moscow Declaration of November 1, 
1943, and by Art. 2 (6) of the Charter of the United Nations was not referred 
to by the Tribunal. The preamble of the agreement of August 8, 1945, 
however, declares that the four powers in making the agreement ‘‘act in 
the interests of all the United Nations’’ and invited any government of the 
United Nations to adhere, and nineteen of them did so. Since the Charter 
of the United Nations assumed that that organization could declare prin- 
ciples binding on non-members, it may be that the United Nations in mak- 
ing the agreement for the Nuremberg Tribunal intended to act for the 
community of nations as a whole, thus making universal international law. 
While such an assumption of competence would theoretically be a novelty 
in international law, it would accord with the practice established during 
the nineteenth century under which leading powers exercised a predomi- 
nant influence in initiating new rules of international law.** It is not, 
however, necessary to make any such assumption in order to support the 
right of the parties to the Charter to give the Tribunal the jurisdiction it 
asserted. That right can be amply supported by the position of these 
powers as the Government of Germany or from the sovereign right of each 
to exercise universal jurisdiction over the offenses stated. 


Procedure of the Trial 


‘*With regard to the constitution of the court,’’ said the Tribunal, ‘‘all 
that the defendants are entitled to ask is to receive a fair trial on the facts 
and law.’’*° International law requires that any state or group of states 


42 Hans Kelsen, ‘‘The Legal Status of Germany According to the Declaration of Ber- 
lin,’’ this JOURNAL, Vol. 39 (1945), p. 518. 

43 C, C. Hyde, International Law, Boston, 1945, 2nd ed., Vol. I, pp. 397-8. 

44 As in declaring rules of diplomatic precedence at Vienna, in 1815, rules of treaty 
validity at London, 1871, and rules of maritime international law at Paris, 1856, and 
London, 1909. The International Law of the Future, published by a group of American 
jurists in 1944, ineludes the statement: ‘‘It is assumed that at the conclusion of the 
present war the lodgment of power will be such that the states which desire an effective 
organization will have dominant voice, and that other states will be willing, or will feel 
themselves constrained, to follow the lead. If one or more states should hold aloof, 
competence might none the less be vested in the organization to act on behalf of the whole 
Community of States’’: p. 81. 

45 Judgment, pp. 216-217. 
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in exercising criminal jurisdiction over aliens shall not ‘‘deny justice.’’ “ 


The Charter provided suitable procedure with this in view.*** 


The rules adapted by the Tribunal in pursuance of Art. 13 of the Charter 
elaborated these provisions by assuring each individual defendant a period 
at least thirty days before his trial began to study the indictment and pre- 
pare his ease, and ample opportunity to obtain the counsel of his choice, to 
obtain witnesses and documents, to examine all documents submitted by 
the prosecution, and to address motions, applications, and other requests 
to the Tribunal, and by assuring members of accused organizations oppor- 
tunity to apply to be heard. At the first publie session of the Tribunal, 
held in Berlin on October 18, 1945, the Presiding Judge, General Nikit- 
chenko, called attention to these rules and said a ‘‘special clerk of the Tri- 
bunal has been appointed to advise the defendants of their right and to take 
instructions from them personally as to their choice of counsel, and gen- 
erally to see that their rights of defense are made known to them.’’ 

In addition to requiring that the trial be ‘‘fair,’’ the Charter required 
that it be ‘‘expeditious’’ and that the Tribunal ‘‘take strict measures’’ to 
prevent ‘‘unreasonable delay’’ and rule out ‘‘irrelevant issues and state- 
ments.’’ Some critics have deplored the length of the trial but few have 
suggested any unfairness in the procedure. The Counsel of some of the 
defendants mildly objected to some rulings on the relevance of evidence or 
argument, to some limitation on the length of speeches, and to some admis- 
sions of affidavit evidence presented by the prosecution.‘? The Tribunal, 
if anything leaned over backwards to assure the defendants an opportunity 
to find and present all relevant evidence, to argue all legal problems re- 
lated to the case and to present motions concerning the mental and physical 
competence of defendants which might bear upon their triability.** 

The Supreme Court of the United States held that General Yamashita 
was given due process of law in his trial by a United States Military Com- 
mission in the Philippines, but two dissenting Justices thought the admis- 
sion of hearsay and opinion evidence and the haste of the proceedings giving 


46 Harvard Research, Responsibility of States for Damage done in their Territory to 
the Person and Property of Aliens, Art. 9, this JouRNAL, Vol. 23 (1929), Supplement, 
p. 173; Jurisdiction with Respect to Crime, Arts. 12, 13; Q. Wright, ‘‘Due Process and 
International Law, this JouRNAL, Vol. 40 (1946), pp. 398 ff.; A. V. Freeman, The Inter- 
national Responsibility of States for Denial of Justice. New York, 1938, pp. 262 ff., 
547 ff. 46a Art. 16; this JOURNAL, Vol. 39 (1945), Supplement, p. 260. 

47 The Tribunal curbed the disposition of some defendants’ counsel to expand on what 
they considered the iniquities of the Versailles Treaty and to submit evidence concerning 
the policies or acts of members of the United Nations unless in support of a contention 
that the defendants initiated wars in necessary self defence or that war measures were 
justifiable reprisals. 

48 The Tribunal appointed expert commissions to examine Krupp von Bohlen, Hess, 
and Streicher and, after listening to argument, found Krupp too sick to be tried and 
the other two in a mental condition permitting trial. 
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the defense insufficient opportunity to present its case denied ‘‘due process 
of law.’’*® The latter charge has not been made against the Nuremberg 
Tribunal. Like other international tribunals, like military commissions, 
and like continental European criminal courts, it did not apply common 
law rules of evidence, but it has never been contended that those rules of 
evidence are required by international law.*° 

It seems to be generally recognized that the application of ex post facto 
laws in criminal cases constitutes a denial of justice under international 
law. Constitutional guarantees and proposed bills of human rights have 
usually forbidden the application of ex post facto criminal law.®’ Though 
few international claims have turned on this issue that may be because mod- 
ern states have rarely applied such laws.°? The Supreme Court of the 
United States in the Yamashita case °* and the Nuremberg Tribunal seem to 
have assumed that the application of ex post facto laws would be a denial 
of justice because both took pains to show that the rules of international 
law which they applied were not ex post facto. They treated the issue as 
one of substantive law and not of procedure or jurisdiction.” 


49 In re Yamashita, 1946, 66 Sup. Ct. 340 and comment, this JouRNAL, Vol. 40 (1946), 
p. 398. 

50 The Tribunal received affidavits if circumstances prevented personal attendance of 
witnesses whose evidence appeared to be relevant and important. It refused to receive 
documents or to summon witnesses if it considered the subject matter of their evidence 
irrelevant or merely cumulative (Charter, Arts. 17-21; Rules 4, 7). The task of con- 
sidering applications consumed a great deal of the Tribunal’s time in private sessions. 
To assure availability of all evidence in all the languages it required that the important 
part of all documents offered in evidence be read into the record unless copies were pro- 
vided in advance in all four languages (Charter, Art. 25). 

51 See Statement of Essential Human Rights by a Committee appointed by the Ameri- 
ean Law Institute, Art. 9; American Academy of Political and Social Science, Annals, 
Vol. 243 (Jan., 1946), p. 22; H. Lauterpacht, An International Bill of the Rights of 
Man, New York, 1945, p. 93, 99. 

52 In the Van Bokkelen Case (U. S. and Hayti, 1888) the United States contended 
‘*that continuous imprisonment for debt, when there is no criminal offense imputed, is 
contrary to what are now generally recognized principles of international law’’ but this 
aspect of the matter was not discussed in the arbitration: (J. B. Moore, Digest of Inter- 
national Law, Vol. 6, pp. 699, 772). See E. M. Borchard, Diplomatic Protection of Citi- 
zens Abroad, New York, 1919, p. 99; A. V. Freeman, The International Responsibility 
of States for Denial of Justice, New York, 1938, pp. 522, 550. The Harvard Research 
did not include the application of ex post facto laws among prohibited procedures in its 
draft convention in jurisdiction with respect to crime (Arts. 12, 13) but did so in its 
draft convention on extradition (Arts. 2 (a), 12 (3) b): this JouRNAL, Vol. 29 (1935), 
Supplement, pp. 77, 163, 596 ff. 

58 Q. Wright, ‘‘Due Process and International Law,’’ as cited. The dissenting jus- 
tices thought the offense charged was inadequately defined in preéxisting international 
law and cited this among other reasons for believing that ‘‘due process’’ had been de- 
nied the defendant. 

54‘“Tt is to be observed,’’ says the Nuremberg judgment,’’ that the maxim nuilwm 
crimen sine lege is not a limitation of sovereignty but is in general a principle of jus- 
tice’’: Judgment, p. 217. 
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The Law Applied 


The law, defining the crimes and the conditions of liability to be applied 
in the trial, was set forth in the Charter °° and the Tribunal recognized that 
the law ‘‘is decisive and binding upon the Tribunal.’’** Was this law 
declaratory of preéxisting international law binding the defendants at the 
time they committed the acts charged? The issue has been discussed par- 
ticularly in regard to the crime of ‘‘aggressive war.’’ 

The Tribunal listened to argument on the question *’ and concluded that 
a rule of international law, resting upon ‘‘general principles of justice,’’ 
affirmed in this respect by several recent international declarations that ag- 
gressive war is an international crime,®® had been formally accepted by all 
the states concerned when they ratified the Pact of Paris which condemned 
recourse to war for the solution of international controversies and re- 
nounced it as an instrument of national policy. This rule had made ‘‘re- 
sort to a war of aggression not merely illegal but criminal.’’ ** 

The Tribunal therefore considered that the well-known legal maxim 
nullum crimen sine lege had been duly observed in the ecase.®° 

It quoted the text of the Pact of Paris of August 27, 1928, binding sixty- 
three nations, including Germany, Italy, and Japan at the outbreak of the 
war in 1939, referred to the analogous situation of the Hague Convention, 
violation of which created individual criminal liability, and held that the 
result was to make the waging of aggressive war illegal and those commit- 
ting the act criminally liable.** The Tribunal then cited various draft 
treaties, and resolutions of the League of Nations and the Pan American 
Organization declaring aggressive war a crime and added: 


All these expressions of opinion, and others that could be cited, so 
solemnly made, reinforce the construction which the Tribunal places 
upon the Pact of Paris, that resort to a war of aggression is not merely 
illegal, but is criminal. The prohibition of aggressive war demanded 
by the conscience of the world, finds its expression in the series of 
Pacts and Treaties to which the Tribunal has just referred.®* 


Turning to the status of the individual in international law the Tribunal 
said: 


It was submitted that international law is concerned with the actions 
of sovereign states, and provides for no punishment for individuals; 
and further, that where the action in question is an act of state, those 


55 Arts. 6-9, quoted above. 56 Judgment, p. 216. 

57 See note 32, above. 

58 These include the Draft Treaty of Mutual Assistance, 1923; the Geneva Protocol, 
1924; the League of Nations Assembly Resolution on Aggressive War of September 24, 
1927; the Resolution of the Pan-American Conference of Havana, Feb. 18, 1928. 

59 Judgment, p. 220. 60 Judgment, p. 217. 

61 Same, pp. 218-219. 

62 Same p. 220. The Tribunal also referred to Arts. 227 and 228 of the Treaty of Ver- 
sailles for the trial of the Kaiser and German war criminals of World War I. 
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who carry it out are not personally responsible, but are protected by 
the doctrine of the sovereignty of the State. In the opinion of the 
Tribunal both these submissions must be rejected. That international 
law imposes duties and liabilities upon individuals as well as upon 
states has long been recognized.** 


After referring to the United States Supreme Court decision in Ex parte 
Quirin ** and the practice cited in that case, the Tribunal said that indi- 
viduals could be held responsible for criminal acts even if committed on 
behalf of their states ‘‘if the state in authorizing action moves outside its 
competence under international law.’’ Furthermore they could not shelter 
themselves behind the plea of superior orders if ‘‘moral choice was in fact 
possible.’’ 

These statements of the Tribunal will be commented on by examining the 
concept of offenses against the law of nations as it has developed in inter- 
national practice and custom, the applicability of the ex post facto rule in 
a legal system which develops by practice, the extent to which the specific 
offenses laid down in the charter had been recognized in customary inter- 
national law with especial reference to aggressive war and criminal con- 
spiracy and organization, and the extent to which international law recog- 
nized ‘‘act of state’’ as a defense against criminal charges. 


Offenses Against the Law of Nations 


The concept of offenses against the law of nations (delicti juris gentium) 
was recognized by the classical text writers on international law ®* and has 
been employed in national constitutions and statutes.°®* It was regarded 


63 Judgment, p. 220. 64 Hx parte Quirin, 1942, 317 U.S. 1. 65 Judgment, p. 221. 

66 ‘<The fact must also be recognized that kings, and those who possess rights equal 
to those of kings, have the right of demanding punishments not only on account of in- 
juries committed against themselves or their subjects but also on account of injurics 
which do not directly affect them but excessively violate the law of nature or of nations 
in regard to any persons whatsoever. For liberty to serve the interests of human society 
through punishments, which originally, as we have said, rested with individuals, now 
after the organization of states and courts of law is in the hands of the highest authori- 
ties, not, properly speaking, in so far as they rule over others but in so far as they are 
themselves subject to no one. For subjection has taken this right away from others’’: 
De Jure Belli ac Pacis, Bk. II, ¢. 20, sec. 40, Carnegie ed., p. 504. See Hackworth, Di- 
gest of International Law, Vol. 2, p. 687. According to R. W. Lee, ‘‘Since the First 
World War, and more than ever today, the Grotian conception of international law has 
reémerged into the light. The Nuremberg trial is a testimony to its cogency’’: Law 
Quarterly Review, Vol. 62 (1946), p. 56. 

66a A Dutch act of 1651 penalized persons who committed certain offensives against 
foreign diplomats as ‘‘violators of the law of nations’’ and the same term was used in 
the Statute of Anne which arose out of an assault upon the Czar’s Ambassador (Harvard 
Research, Draft Convention on Diplomatic Privileges and Immunities, in this JouRNAL, 
Vol. 26 (1932), Supplement, p. 94; Feller and Hudson, Diplomatic and Consular Laws 
and Regulations, Washington, 1933, Vol. I, p. 211). The Continental Congress of the 
United States, in several resolutions adopted from 1779 to 1781, called upon the States 
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as sufficiently tangible in the eighteenth century so that United States Fed- 
eral Courts sustained indictments charging acts as an offense against the law 
of nations, even if there were no statutes defining the offense.** Early in 
the nineteenth century it was held that the criminal jurisdiction of federal 
courts rested only on statutes ®* though the definition of crimes denounced 
by statutes might be left largely to international law. Thus ‘‘piracy as 
defined by the law of nations’’ is an indictable offense in federal courts * 
and all offenses against the law of nations are indictable at common law in 
state courts.”° 

In the nineteenth century the development of the positivist doctrine that 
only states are subject to international law and that individuals are bound 
only by the municipal law of states with jurisdiction over them led to a 
decline in the application of the concept of offenses against the law of na- 
tions. This idea, however, has acquired renewed vigor in the twentieth 
century and has been discussed by numerous text writers ™ and in many 
international conferences.** There is, however, still disagreement as to the 
scope of the concept.’* An analysis of general principles of international 
law and of criminal law suggests the following definition: A crime against 
international law is an act committed with intent to violate a fundamental 
interest protected by international law or with knowledge that the act will 
probably violate such an interest, and which may not be adequately pun- 
ished by the exercise of the normal criminal jurisdiction of any state.”* 


to provide for punishment of ‘‘ offenses against the law of nations.’’ The Constitution 
gives Congress power ‘‘to define and punish piracies and felonies committed on the high 
seas and offenses against the law of nations’’: Art. 1, sec. 8, cl. 10. See Q. Wright, 
The Enforcement of International Law Through Municipal Law in the United States, 
Urbana, 1916, p. 221. 

67 In re Henfield, 1793. Fed. Cas. 6360; Moore, Digest, Vol. 7, p. 880; U. S. vs. 
Ravara, 1793, 2 Dall. 297, Moore, Digest, Vol. 5, p. 65; Q. Wright, Control of American 
Foreign Relations, New York, 1922, pp. 196-7. 

68 U. 8. vs. Hudson, 7 Cranch 32; U. S. vs. Coolidge, 1 Wheat. 415; Wharton, Criminal 
Law, Vol. 1, see. 254; Q. Wright, Control of American Foreign Relations, pp. 197-8. 

69 U. S. Criminal Code, 1909, sec. 290; U. S. vs. Smith, 1820, 5 Wheat. 153, 161-2, 
Hackworth, Digest, Vol. 2, p. 685. 

70 Res Publica vs. Delongchamps, 1 Dall. 111, Moore, Digest, Vol. 4, p. 622; Sec. of 
State Bayard to Mr. Harris, April 2, 1885, Moore, Digest, Vol. 2, p. 432; Q. Wright, 
Control of American Foreign Relations, pp. 177-9. 

71 Maurice Travers, Le droit penal international, Paris, 1920-4, 6 vols., Donnedieu de 
Vabres, Les principes modernes du droit penal international, Paris, 1928; Trainin, Hit- 
lerite Responsibility under Criminal Law, New York, 1945; Cowles, ‘‘ Universality of 
Jurisdiction over War Crimes,’’ as cited; Harvard Research, Piracy, this JoURNAL, Vol. 
26 (1932), Supplement, pp. 752-3. 

72 For texts of resolutions, see this JOURNAL, Vol. 29 (1935), Supplement, pp. 641-5. 

73 Same, pp. 476-7, 569-72. 

74 If an interest is ‘‘protected by international law’’ every state is obliged by inter- 
national law not to authorize, and to take due diligence within its jurisdiction to prevent, 
acts which would violate that interest. Consequently the individual who commits such 
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States ordinarily punish crime in the interest of their own peace and se- 
curity and those interests are often parallel to the general interests of the 
community of nations, defined by international law. Consequently the lat- 
ter interests are in considerable measure protected by the normal exercise 
of criminal jurisdiction by states. There are, however, circumstances when 
this exercise of normal criminal jurisdiction is not adequate. To protect 
itself in such circumstances international law has recognized four methods 
of supplementing the normal criminal jurisdiction of states. 

International law has imposed obligations on states to punish certain acts 
committed in their territory, punishment of which is primarily an interest 
of other states or of the community of nations and which therefore might be 
neglected in the absence of such arule. Offenses against foreign diplomatic 
officers, against foreign currencies, or against the security of foreign states 
fall in this eategory.”® 

International law has permitted a state to exercise jurisdiction over acts 
committed by aliens abroad either on the ground that such acts endanger 
the prosecuting state’s security or on the ground that they endanger all 
states or their nationals. The jurisdiction of military commissicius over of- 
fenses against the law of war, of prize courts against contraband carriers 
and blockade runners, of admiralty courts against pirates, and of criminal 
courts against offenses defined in general international conventions or cus- 
tomary international law are of this character. 

International law has recognized the competence of states to establish 
international tribunals for the trial of grave offenses not dealt with by na- 
tional tribunals such as terrorism and aggression.”? 

International law has favored or, in the opinion of some writers, required, 
the codperation of states in the apprehension and punishment of fugitive 
criminals through extradition or other treaties.** This codperation con- 
cerns particularly persons accused of universally recognized crimes such 
as murder, rape, mayhem, arson, piracy, robbery, burglary, forgery, coun- 
terfeiting, embezzlement, and theft.7® Political and military offenses are 
normally excluded.*® Consequently many of the offenses dealt with in the 
preceding categories have escaped this procedure. 


an act enjoys no general immunity on the ground that he acted in pursuance of a lawful 
act of state. See U.S. vs. Arjona, 1887, 120 U. 8. 479, Moore, Digest, Vol. 1, p. 61; 
Donnedieu de Vabres, pp. 143-4; Trainin, pp. 26, 32, 41; Q. Wright, Study of War, 
Chicago, 1942, pp. 912, 1345; and ‘‘ War Criminals,’’ this JouRNAL, Vol. 39 (1945), pp. 
279-84. 

75 Same, pp. 280 ff. 76 Same, pp. 274 ff, 282 ff. 

77 See discussion on The Tribunal’s Jurisdiction, above; on the Geneva Conventions 
on Terrorism and an International Criminal Court, 1937, see Hudson, International Leg- 
islation, Vol. 7, pp. 862, 878, and International Tribunals, Washington, 1944, p. 183. 

78 Harvard Research, Extradition, this JOURNAL, Vol. 29 (1935), Supplement, pp. 32 ff. 

79 For list of offenses mentioned in extradition treaties see same, pp. 244 ff. 

80 Same, Arts. 5, 6, pp. 107-122. 
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From a consideration of the obligation arising from these principles of 
international law, of the fundamental interests of states and of the com- 
munity of nations protected by international law, of the acts which violate 
these obligations and threaten these interests, and of the circumstances 
which are likely to prevent punishment of such acts by the exercise of the 
normal jurisdiction of states, it is possible to determine whether a given act 
is a crime against the law of nations. 


The Ex Post Facto Principle 


The sources of general international law are general conventions, general 
customs, general principles, judicial precedents and juristic analysis.* 
International law, therefore, resembles the common law in its developing 
character. According to Sir James Stephen the common law is less like 
a series of commands than ‘‘like an art or a science, the principles of which 
are first enunciated vaguely, and are gradually reduced to precision by 
their application to particular cireumstances.’’ ** 

Wharton discusses the meaning of the rule against ex post facto criminal 
law in the common law system as follows: 


A erime ean only be regarded as a violation of a law in existence at 
the time of its perpetration. When a punishment is inflicted at com- 
mon law, then the ease is brought within the principles just stated by 
the assumption that the case obviously falls within a general category 
to which the law attaches indictability. It may be said, for instance,— 
‘fall malicious mischief is indictable. This offense (although enumer- 
ated in no statute, and never in the concrete the subject of prior ad- 
judication) is malicious mischief. Therefore this offense is indict- 
able.’’ Strike out ‘‘malicious mischief’’ and insert ‘‘nuisance,’’ and 
the same conclusion is reached. It is no reply to this reasoning that 
we have, by this process, judge made law, which is ex post facto. Sup- 
posing the minor premise be correct, the objection just stated could not 
prevail without being equally destructive to most prosecutions for of- 
fenses prohibited by statute under a nomen generalissimum. In many 
of our States, for instance, neither murder, burglary, nor assault is so 
described as to leave nothing remaining to the court by way of explana- 
tion or application.** 


81 Statute, International Court of Justice, Art. 38. 

82 J. F. Stephen, Digest of Criminal Law, 1877, Sec. 160, quoted by Francis Wharton. 
A Treatise on Criminal Law, Philadelphia, 1880 (8th ed.), Sec. 14, Vol. 1, p. 19; Stephen, 
General View of the Criminal Law of England, London, 1863, pp. 32 ff.; T. E. Holland, 
Jurisprudence, Oxford, 1910 (11th ed.), p. 66, quoting Willes, J., in Millar vs. Taylor, 
4 Burr. 2312: ‘‘ Justice, moral fitness, and public convenience, when applied to a new 
subject, make common law without a precedent.’’ For meaning of the proposition that 
international law is part of the common law see Cyril M. Picciotto, The Relation of Inter- 
national Law to the Law of England and of the United States, London, 1915, pp. 75 ff.; 
Q. Wright, Control of American Foreign Relation, pp. 171, 196. 

83 Wharton, Sec. 29, Vol. I, pp. 41-2. 
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That such a conception of the ex post facto principle must apply in inter- 
national law was recognized by the Tribunal when it said: ‘‘This law is 
not static, but by continual adaptation follows the needs of a changing 
world.’’ ** Baron Wright, Lord of Appeal in Ordinary and Chairman of 
the United Nations War Crimes Commission, has recently developed this 
thought: 


The common lawyer is familiar with the idea of customs which de- 
veloped into law and may eventually receive recognition from compe- 
tent Courts and authorities. But the Court does not make the law, it 
merely declares it or decides that it exists, after hearing the rival con- 
tentions of those who assert and those who deny the law. .. . 

International Law is progressive. The period of growth generally 
coincides with the period of world upheavals. The pressure of neces- 
sity stimulates the impact of natural law and of moral ideas and con- 
verts thein into rules of law deliberately and overtly recognized by the 
consensus of civilized mankind. The experience of two great world 
wars within a quarter of a century cannot fail to have deep repercus- 
sions on the senses of the peoples and their demand for an International 
Law which reflects international justice. I am convinced that Inter- 
national Law has progressed, as it is bound to progress if it is to be a 
living and operative force in these days of widening sense of humanity. 
An International Court, faced with the duty of deciding if the bring- 
ing of aggressive war is an international crime, is, I think, entitled and 
bound to hold that it is.*® 


Considering international law as a progressive system, the rules and prin- 
ciples of which are to be determined at any moment by examining all 
its sources, ‘‘general principles of law,’’ ‘‘international custom,’’ and the 
‘‘teachings of the most highly qualified publicists’? no less than ‘‘inter- 
national conventions’’ and ‘‘judicial decisions,’’ there can be little doubt 
that international law had designated as crimes the acts so specified in the 


Charter long before the acts charged against the defendants were committed. 


War Crimes and Crimes Against Humanity 


No one has questioned this conclusion as regards the ‘‘ war crimes’’ in the 
narrow sense. Military commissions in wars of the past have habitually 
tried and punished enemy persons captured and found to have been guilty 
of acts in violation of the customary and conventional law of war.*® The 


84 Judgment, p. 219. 

85 ‘War Crimes under International Law,’’ in Law Quarterly Review, Vol. 62 (1946), 
pp. 40,51. To similar effect Mr. Justice Jackson said, in his opening address at Nurem- 
berg: ‘‘The fact is that when the law evolves by the case method, as did the Common 
Law and as international law must do if it is to advance at all, it advances at the ex- 
pense of those who wrongly guessed the law and learned too late their error. The law, 
so far as international law can be decreed, had been clearly pronounced when these acts 
took place’’: Record, p. 166. 

86 Fx parte Quirin, 1942, 317 U. S. 1; In re Yamashita, 1946, 66 Sup. Ct. 340; Q. 
Wright, War Criminals, this JouRNAL, Vol. 39 (1945), pp. 274 ff. 
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Tribunal considered that the Hague Convention on land warfare was de- 
elaratory of customary international law binding all the belligerents,*’ and 
that it bound Germany in all the territories it had oeccupied,** but that the 
defendants were entitled to the benefit of the principle of reprisals recog- 
nized in the eustomary law of war.*® 

The ‘‘crimes against humanity’’ were considered with the ‘‘war crimes’’ 
from which they differed only in being directed against German nationals 
rather than against enemies. The Tribunal had no doubt that the acts in 
pursuance of policies of ‘‘genocide’’ and clearing land by extermination of 
its population, if carried on in occupied territories or against enemy per- 
sons, constituted ‘‘war crimes.’’°*? Acts of that type, when carried on in 
a state’s own territory against its own nationals have in the past often ocea- 
sioned ‘‘humanitarian intervention’’ by other states.*!| The preamble of 
the Hague Convention on laws and customs of war on land refers to the 
‘‘laws of humanity’’ and the ‘‘dictates of the public conscience’’ which 
would apply to atrocities against nationals as well as against aliens. Inter- 
national conferences have proposed action when faced by brutalities within 
a particular country ‘‘in violation of the most elementary dictates of hu- 
manity’’ and ‘‘repugnant to the conscience of civilized nations.’’®? An 
international standard of justice has long been recognized as binding states 
in their treatment of resident aliens ** and many conventions bind states to 


87 Some belligerents in the war were not parties to the Hague Convention on Land 
Warfare but the Tribunal considered it unnecessary to consider the effect of the ‘‘ general 
participation clause’’ in this convention because ‘‘by 1939 these rules laid down in the 
Convention were recognized by all civilized nations, and were regarded as being declara- 
tory of the laws and customs of war’’: Judgment, p. 248. 

88 The defendants argued that Germany was not bound by the law of war in certain 
territories because they had been completely subjugated. The Tribunal suggested a 
doubt whether ‘‘subjugation’’ resulting from the crime of aggressive war could give 
any rights to the aggressor but rejected the argument on the ground that subjugation 
could never apply so long as ‘‘there was an army in the field attempting to restore the 
occupied countries to their true owners.’’ The doctrine could not, therefore, apply to 
countries occupied after September, 1939, and as to countries occupied earlier the Tri- 
bunal pointed out that Bohemia and Moravia had not been annexed but merely made 
protectorates; consequently, after the war began in September, 1939, Germany was at 
war with these countries. The Tribunal did not make clear the position of Austria. 

89 Doenitz and Raeder were not held liable for unlimited submarine warfare against 
British vessels, which were under order to attack, nor for any submarine activity after 
the United States began to engage in unlimited submarine warfare in the Pacific as 
testified by Admiral Nimitz: Judgment, pp. 304, 305, 308. None of the defendants had 
been indicted for terror bombing of cities, a practice indulged in by all belligerents. 

90 Judgment, p. 248. 

91 E. C. Stowell, Intervention in International Law, Washington, 1921, pp. 51 ff. 

92 Resolution of the Council of the League of Nations, 1937, concerning conditions in 
Spain. 

93 E. M. Borchard, ‘‘The Minimum Standard in the Treatment of Aliens,’’ in Ameri- 
ean Society of International Law, Proceedings, 1939, p. 61; Harvard Research, Re- 
sponsibility of States, Arts. 7-13, this JouRNAL, Vol. 23 (1929), Supplement, pp. 133-5. 
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respect certain fundamental rights of minorities, backward peoples, work- 
ers, and other persons within their jurisdiction. The idea that the indi- 
vidual is entitled to respect for fundamental rights, accepted by the earlier 
writers on international law, has come under extensive consideration re- 
cently and has been accepted in the United Nations Charter, one of whose 
purposes is ‘‘to achieve international codperation in promoting and en- 
couraging respect for human rights and for fundamental freedoms for all 
without distinction as to race, sex, language or religion.’’ °* 

It is also to be noted that the acts which constitute ‘‘crimes against hu- 
manity’’ have habitually been the subject of extradition treaties. States 
have recognized the duty of codperating in bringing persons guilty of such 
crimes to justice. As Wharton points out: 


The presumption of knowledge of the unlawfulness of crimes mala 
mm se is not limited by state boundaries. The unlawfulness of such 
crimes is assumed wherever civilization exists.” 


The Tribunal pointed out that, according to the Charter, ‘‘to constitute 
crimes against humanity the acts relied on before the outbreak of war must 
have been in execution of, or in connection with, any crime within the juris- 
diction of the Tribunal.’’ ** It therefore declined to make a general decla- 
ration that acts of the character described committed before September 1, 
1939, when the first war of aggression began, were crimes against humanity 
within the meaning of the Charter.°* In general, liability for both war 
crimes and crimes against humanity was confined to acts committed after 
that date.*® 

It is to be observed that a concrete plan for aggressive war was found to 
have been made at least as early as November, 1937. Furthermore the law 
of war has been held to apply to interventions, invasions, aggressions, and 
other uses of armed force in foreign territory even when there is no state of 
war.”? Consequently the Tribunal might have found that some of the acts 


94 International Law of the Future, 1944, Principle 2, pp. 44-48; Q. Wright, ‘‘ Human 
Rights and the World Order,’’ in International Conciliation, No. 389 (April, 1943), pp. 
238 ff.; H. Lauterpacht, An International Bill of the Rights of Man, New York, 1945. 

95 Work cited, Sec. 285. 

96 This was made clear by a supplementary agreement of the Powers on Oct. 6, 1945, 
conforming the English and French to the Russian text of the Charter by substituting 
a comma for the semi-colon which originally appeared after the word ‘‘war’’ in Art. 6: 
U. 8. Executive Agreement Series No. 472, pp. 4, 25, 45. See also Jacob Robinson, ‘‘ The 
Nuremberg Judgment, Crimes against Humanity,’’ in Institute of Jewish Affairs, Con- 
gress Weekly, Oct. 25, 1946. 

97 Judgment, p. 248. 

98 Thus persons who, before Sept. 1, 1939, ceased to be members of organizations found 
to be criminal because of participation in war crimes or crimes against humanity, were 
excluded from the group declared criminal: Judgment, pp. 256, 262, 266-267. 

99 G. G. Wilson, International Law, St. Paul, 1939 (3rd ed.), p. 41; Q. Wright, ‘‘ The 
Bombardment of Damascus,’’ this JouRNAL, Vol. 20 (1926), p. 270; Harvard Research, 
Aggression, Art. 14, this JouRNAL, Vol. 33 (1939), Supplement, p. 905. 
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before that date were war crimes or crimes against humanity in the sense of 
the Charter. Its refusal to do so seems to have manifested its prevailing 
disposition to give the defendants the benefit of any doubt. 

The Tribunal had no difficulty in assuming that war crimes and crimes 
against humanity in the narrow sense of the Charter were crimes under cus- 
tomary international at the time the acts were committed and felt it un- 
necessary to give to this question the elaborate discussion which it devoted 
to the ‘‘erimes against peace.’’ It merely said: 


In so far as the inhumane acts charged in the Indictment, and com- 
mitted after the beginning of the war, did not constitute war crimes, 
they were all committed in execution of, or in connection with, the ag- 
gressive war, and therefore constituted crimes against humanity.’ 


Crimes Against Peace 


The argument has already been set forth by which the Tribunal reached 
the conclusion that the Charter declared preéxisting international law 
when it provided that individuals were liable for ‘‘crimes against peace.’’?°* 


100 Judgment, p. 249. 

101 It dealt with the arguments which had been presented by defendants’ counsel, em- 
phasizing the sovereignty of states under international law, the right to resort to war 
traditionally deduced from that sovereignty, and the immunity of individuals acting in 
pursuance of an ‘‘act of state.’’ It was contended that these principles had not been 
modified by the Pact of Paris or any other instrument because these agreements had 
become obsolete through non-observance in practice. International law, therefore, did 
not make resort to aggressive war illegal, much less an individual crime when the 
acts charged were committed. In view of this the Charter should be interpreted so as 
to give effect to the principle of justice, nullwm crimen sine lege (argument by Jahr- 
reiss, Counsel for Jodl, July 4, 1946, Record, pp. 12903-50). It was argued that the 
Tribunal was free to make such a construction and in fact was obliged to judge accord- 
ing to law rather than expediency (argument by Stahmer, Counsel for Goering, July 4, 
1946, Record, pp. 12954-68). See also argument by Horn, Counsel for Ribbentrop, who 
contended that there was no generally accepted definition of ‘‘aggressive war’’ nor an 
institution for determining it and that the Soviet-Finnish hostilities of 1939 indicated 
that the effort to outlaw aggressive war had been abandoned (Record, July 5, 1946, pp. 
13046-67). These arguments were answered in general by Mr. Justice Jackson who, in 
his concluding argument, emphasized the clear evidence of planning aggressive war by 
the defendants, the absence of any justification of necessary self defence, the absence of 
justification in superior orders of Hitler, and the propriety of assuming knowledge of 
the plan from the defendant’s position and acts (Record, July 26, 1946, p. 14371). Sir 
Hartley Shaweross in his final address answered the defendants arguments in detail in- 
sisting that the Pact of Paris made aggressive war a crime, that this Pact continued 
valid in spite of some violations because the success of crime does not change the law, 
that the Pact was not invalidated by the reservations of self defense because self judg- 
ment on the necessity of self defense was permissible only in first instance and ultimate 
judgment must always be by an international procedure, that sovereignty did not imply 
superiority to international law, that international law imposes certain duties on indi- 
viduals, that ‘‘acts of state do not confer immunities to commit crime, and that superior 
orders could give no immunity for acts which every one knew were contrary to the law 
of nature of which the law of nations was a part’’: Record, July 26, 1946, pp. 14442-51. 
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This argument emphasized the development of an international custom 
which regarded the initiation of aggressive war as illegal and which had 
been given formal sanction by substantially all states in the Pact of Paris 
of 1928. The nexus between the obligation of states not to resort to ag- 
gressive war and the criminal liability of individuals who contribute to the 
violation of this obligation was illustrated by analogy to the generally 
recognized individual liability for committing acts forbidden by the Hague 
Convention on land warfare. The argument holds that if an individual 
act is of a criminal character, that is mala in se, and is in violation of the 
state’s international obligation, it is a crime against the law of nations. 
This conception conforms closely to that adopted by the Supreme Court 
of the United States in deciding whether criminal legislation of Congress 
ean be justified by the constitutional power of Congress to define and 
punish offenses against the law of nations.1°? The same argument was de- 
veloped by Lord Wright who pointed out that the Pact of Paris converted 
the principle that aggressive war is illegal from a rule of ‘‘natural law’’ 
to a rule of ‘‘positive law,’’ which like the rules of war is binding on indi- 
viduals as well as states. He emphasized the multiple character of inter- 
national crimes. 


The nation is liable as a treaty-breaker, the statesmen are liable as 
violating a rule of International Law, namely, the rule that unjust or 
aggressive war is an international crime. The Pact of Paris is not a 
scrap of paper. This, in my opinion, is the position when the Pact 
of Paris is violated. It is on this principle, as I apprehend, that 
crimes against peace may be charged personally against the leading 
members of the Nazi government.’ 


This exposition differs somewhat in emphasis from that presented to the 
Tribunal by counsel for the prosecution. Thus Mr. Justice Jackson, Chief 
of the American Prosecution, said: 


102 U. S. vs. Arjona, 1887, 120 U. 8. 479, Moore, Digest, Vol. 1, p. 61; U. S. vs. White, 
1886, 27 Fed. 200. In the following cases chiefs, or other high officers, of state were 
tried by judicial or political procedures for initiating or contributing to the initiation 
of aggressive war: in antiquity, Aristonicus, Jugurtha, Artabasdus (Grotius, work cited, 
Bk. II, ¢. xxi, Sec. 4; Bk. III, c. xi, Secs. 7, 3, Carnegie ed., pp. 527, 733); in the 
middle ages, Henry the Lion, 1180; John Lackland, 1202; Otto von Wittelsbach, 1208; 
Conradin of Suabia, 1268; Robert of Anjou, King of Naples, 1313 (Albert Levy, ‘‘ Crimi- 
nal Responsibility of Individuals and International Law,’’ in University of Chicago Law 
Review, Vol. 12 (1945), p. 319) ; Sir Peter of Hagenbach, 1474 (Georg Schwarzenberger, 
in Manchester Guardian, Sept. 28, 1946) ; in modern times, Mary Queen of Scots, 1568; 
Charles I of England, 1649; Lords Portland, Sommers, Orford, and Halifax, 1700; Napo- 
leon Bonaparte, 1815; Kaiser Wilhelm II, 1919 (indicted but not tried) (see Levy, as 
cited, and Q. Wright, ‘‘ Legal Liability of the Kaiser,’’ pp. 120 ff.). On distinction be- 
tween international responsibility of individuals for starting wars, responsibility of 
states for failure to punish acts productive of wars, and responsibility of states for initi- 
ating aggressive wars, see Q. Wright, ‘‘The Outlawry of War,’’ in this JourNAL, Vol. 
19 (1925), pp. 78 ff. 

108 Law Quarterly Review, Vol. 62 (1946), pp. 50-51. 
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Any resort to war—to any kind of a war—is a resort to means that 
are inherently criminal. War inevitably is a course of killings, as- 
saults, deprivations of liberty, and destruction of property. An hon- 
estly defensive war is, of course, legal and saves those lawfully con- 
ducting it from criminality. But inherently criminal acts cannot be 
defended by showing that those who committed them were engaged in 
a war, when war itself is illegal. The very minimum legal conse- 
quence of the treaties making aggressive wars illegal is to strip those 
who incite or wage them of every defense the law ever gave, and to 
leave war-makers subject to judgment by the usually accepted prin- 
ciples of the law of crime. .. . 

The principle of individual responsibility for piracy and brigandage, 
which have long been recognized as crimes punishable under Interna- 
tional Law, is old and well established. That is what illegal warfare 
is. This principle of personal liability is a necessary as well as a logi- 
cal one if International Law is to render real help to the maintenance 
of peace. . . . Only sanctions which reach individuals can peacefully 
and effectively be enforced. Hence the principle of the criminality of 
aggressive war is implemented by the charter with the principle of 
personal responsibility. Of course the idea that a state, any more 
than a corporation, commits crime, is a fiction. Crimes always are 
commited only by persons.?®* 


Mr. Jackson’s theory seems to have been that aggressive war in the sense 
of the Charter is an individual offense differing from piracy, brigandage, 
and filibustering only in that it is done in the name of the state by persons 
in temporary control of the state. The significance of the Pact of Paris 
and of other anti-war treaties in which states themselves renounced war 
was to withdraw the ‘‘act of state’’ defense from those who initiate ag- 
gressive war.?° 

Sir Hartley Shaweross, Chief of Counsel for Great Britain, argued: 


International law, it may be said, does not attribute criminality to 
states and still less to individuals. But can it really be said on behalf 
of these Defendants that the offense of these aggressive wars, which 
plunged millions of people to their deaths, . .. is only an offense, 
only an illegality, only a matter of condemnation perhaps sounding 
in damages, but not a crime justicable by any tribunal... . They 
(the powers responsible for the Charter) refused to reduce justice to 
impotence by subscribing to the out-worn doctrines that a sovereign 
state can commit no crime and that no crime can be committed on be- 
half of the sovereign state by individuals acting in its behalf.’ 


Sir Hartley then adverted to the difficulties of collective punishment 
which fall upon the guilty and innocent alike and pointed out that the 
Charter imposes individual responsibility. 


104 Record, pp. 70-71. 
105 Such an argument was deduced by S. O. Levinson, the originator of the ‘‘outlawry 
of war’’ movement from the Pact. See John E. Stoner, S. O. Levinson and the Pact of 
Paris, Chicago, 1943, pp. 196, 209; Q. Wright, ‘‘ War Criminals,’’ in this JouRNAL, Vol. 
39 (1945), p. 282. 
106 Record, Dec. 4, 1945, p. 832. 
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It is a salutary principle, a principle of law, that politicians who 
embark upon a particular policy of aggressive war should not be able 
to seek immunity behind the intangible personality of the State. It 
is a salutary legal rule that persons who, in violation of the law, plunge 
their own and other countries into an aggressive war should do so with 
a halter round their necks. 

To say that those who aid and abet, who counsel and procure a 
crime are themselves criminals is a commonplace in our municipal law. 
Nor is the principle of individual international responsibility for of- 
fense against the law of nations altogether new. It has been applied 
not only to pirates. The entire law relating to war crimes, as distinct 
from the crime of war, is based upon the principle of individual re- 
sponsibility. The future of international law, and indeed, of the 
world itself, depends on its application in a much wider sphere, in 
particular, in that of safeguarding the peace of the world. There 
must be acknowledged not only, as in the Charter of the United Na- 
tions, fundamental human rights, but also, as in the Charter of this 
Tribunal, fundamental human duties, and of those none is more vital, 
none is more fundamental, than the duty not to vex the peace of na- 
tions in violation of the clearest legal prohibitions and undertakings. 
If this be an innovation, it is an innovation which we are prepared to 
defend and to justify, but it is not an innovation which creates a new 
crime. International law had already, before the Charter was adopted, 
constituted aggressive war a criminal act.” 


Sir Hartley emphasized the criminality of the aggressive state and de- 
duced the criminality of individuals from a theory of accessoryship and 
procurement. This emphasis which rests on the doubtful ground that a 
state can commit a crime, a position generally denied by arbitral tribunals 
in refusing punitive damages,’°* seems unnecessary. 


107 Same, pp. 834-5. 

108 Sir Hartley stated that Tribunals ‘‘have held that a state may be bound to pay 
what is in effect penal demands’’ referring to the I’m Alone case between the United 
States and Canada in 1935 in which damages which may have been punitive were awarded 
against the United States with concurrence of the American member of the Tribunal 
(Marjorie M. Whiteman, Damages in International Law, Washington, 1937, Vol. 1, p. 
154). He also referred to the ‘‘sanctions’’ article of the League of Nations Covenant 
and to a statement by Dr. Lushington, an English admiralty judge of the mid-nineteenth 
century, that a state might be a pirate (Record, Dec. 4, 1945, p. 833). Other instances 
might be cited and certainly early writers on international law developed the concept 
of the ‘‘criminal state’’ (Grotius, Bk. II, c. xx, Sec. 38; ¢. xxi; Carnegie ed., pp. 502, 
522 ff.; C. Van Volenhoven, The Three Stages in the Evolution of the Law of Nations, 
The Hague, 1919, pp. 8 ff.), but the prevailing view has been that state responsibility 
is exclusively civil in character (Case of the Lusitania, U. S.-German mixed Commission, 
pp. 25, 27; Whiteman, Vol. 1, pp. 710 ff., Vol. 3, p. 1874; Clyde Eagleton, The Responsi- 
bility of States in International Law, New York, 1928, pp. 189-90; Oppenheim, Inter- 
national Law, Vol. I, Sec. 151; L. Reitzer, Réparation comme conséquence de l’acte il- 
licite en Droit international, Paris, 1938, pp. 209 ff.). ‘‘At no time,’’ writes Judge 
Manley O. Hudson, ‘‘has any authoritative formulation of international law been 
adopted which would brand specific state conduct as criminal, and no international tri- 
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The Tribunal’s theory does not rest upon this assumption but rather 
upon the inherently criminal character of intentional initiation of aggres- 
sive war because of the probable consequence of such act in mass homicide 
and the inability to justify such action as an ‘‘act of state’’ when it is con- 
trary to the state’s specific international obligations. 

The individual crime of aggressive war, therefore, differs from the in- 
ternational delinquency of aggressive war though both are involved in de- 
termining the criminal liability of a defendant.’ Aggressive war as an 
international delinquency means any resort to hostilities by the govern- 
ment or from the state’s territory in violation of the state’s international 
obligations. Since these obligations are usually stated broadly, they ordi- 
narily require interpretation by reference to the general rights of states 
under international law. With such interpretation a state is guilty of the 
international delinquency of aggressive war if it authorizes or tolerates 
hostilities proceeding from its territory, with or without declaration of war 
against another state, without consent of the state attacked, without a 
necessity for individual or collective defense, or without authorization by 
a competent international organ.'° The fact that operations against a 
peaceful state were planned long in advance and that they were stated to 
be for the advancement of expansive or predatory purposes creates a pre- 
sumption that no justifying circumstances existed.11' The international 
delinquency arises from an act or omission of the state, and the element of 
individual intention is not involved. 

On the other hand, in the individual crime of aggression, the element of 
individual intention is of major importance. This crime as stated in the 
Charter consists in ‘‘planning, preparation, initiation or waging of a war 
of aggression, or a war in violation of international treaties, agreements or 


bunal has ever been given jurisdiction to find a state guilty of a crime’’ (International 
Tribunals, p. 180). On reluctance to ascribe criminal liability to corporate bodies see 
Wharton, Criminal Law, See. 91; Wright, A Study of War, pp. 911-15. 

108 Lord Wright emphasized the different liability of the state and the individual for 
aggressive war; above, note 103. 

110 This resembles the definition proposed in the Soviet treaties of 1933, referred to by 
Mr. Justice Jackson with approval (Record, p. 168). See also Q. Wright, ‘‘The Mean- 
ing of the Pact of Paris,’’ this JouRNAL, Vol. 27 (1933), p. 39; ‘*The Concept of Ag- 
gression in International Law,’’ in same, Vol. 29 (1935), p. 373; Harvard Research, 
Aggression, in same, Vol. 33 (1939), Supplement, pp. 847, 871). The defense attempted 
to prove that Austria had consented to the Nazi occupation in 1938 (Judgment, p. 194) 
and that the attack on Norway in 1940 was justified in defense against a planned British 
attack, and that on the Soviet Union in 1941 by danger that that country would attack 
Germany. But the Tribunal found that the evidence did not support these contentions. 
Since the wars began with Nazi aggression it was assumed that the United Nations were 
all justified in resorting to hostilities in individual or collective defense. It would, 
therefore, seem that the Soviet Government would have been justified in initiating hos- 
tilities against Germany if it did so as a measure of ‘‘ collective defense,’’ that is in aid 
of the states already the victims of Nazi aggression. 

111 Judgment, pp. 189-213. 
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assurances, or participation in a common plan or conspiracy for the accom- 
plishment of any of the foregoing.’’ To determine whether an individual 
is guilty of this crime it is necessary to examine the extent of his authority 
over the armed forces involved or his importance as an advisor of, or col- 
laborator with, the person exercising such authority, and his intention in 
authorizing, or in advising or collaborating in authorizing, the use of such 
forces. 

The Tribunal made it clear that an individual’s activity or authority in 
the Nazi conspiracy was not conclusive evidence that he was guilty of ag- 
gressive war, if that activity or authority ended before concrete plans to 
make aggressive war had been arrived at or if it began at a time after the 
aggressive war had begun and the German position had become defensive.*?” 
Thus Schacht’s financial and armament building activity which he termi- 
nated in November, 1937, as soon as he had discovered Hitler’s intention to 
resort to aggressive war, was not considered ‘‘preparation’’ of aggressive 
war "® and Fritzsche’s propaganda activity to sustain morale after Ger- 
many was involved in war was not considered ‘‘waging’’ of aggressive 
war.'!* These activities were not considered inconsistent with the defen- 
sive intent which these defendants claimed to have. 

This interpretation narrows the meaning of the words ‘‘planning’’ and 
‘*preparation’’ to activities intended by the individual to contribute to the 
‘*initiation’’ of a war which he knows will be ‘‘aggressive,’’ and it narrows 
the word ‘‘waging’’ to activities intended by the individual to win such a 
war. The soldier who wages war which he thinks is defensive, the factory 
worker who makes weapons with no knowledge of the nature of the war in 
which they will be or are being used, the cabinet member who advises de- 
fensive armament building are not presumed to be guilty of ‘‘aggressive 
war.’’ The planning, preparation, initiation and waging must be related 
to an actual or concretely planned war which the individual believes has 
been, or is about to be, initiated for aggressive purposes in the sense that 
the hostilities do, or would, constitute the international delinquency of ag- 
gressive war. Proof that the individual intended his acts for necessary 
defense or other object consistent with the international obligations of the 
state in whose name or from whose territory the attack has been or is to be 
launched will demonstrate that his intent was not aggressive. Even if his 
intent was aggressive, he would still be immune from liability if he acted in 
pursuance of a lawful act of state, that is if in fact the war was not aggres- 
sive. He is not guilty unless both in his intention and in international law 
the war was, or would be, aggressive. 


Criminal Conspiracy and Criminal Organization 


The Tribunal found that the conspiracy charge could apply only to the 
crime of aggressive war, although in the indictment it had been applied to 


112 Judgment, p. 222 and interrogation by Judge Biddle, Record, p. 5266. 
113 Judgment, pp. 300-301. 114 Same, pp. 327-328. 
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all the offenses named in the Charter. The prosecution had treated the 
final paragraph of Article 6 as an independent crime but the Tribunal 
held that this paragraph was ‘‘designed to establish the responsibility of 
persons participating in a common plan,’’* that is, it was intended to 
include accomplices as well as principals in each crime, not to add a crime 
of conspiracy. Consequently, the Tribunal considered the conspiracy 
charge on the basis of Article 6, paragraph (a), which makes ‘‘participa- 
tion in a common plan or conspiracy for the accomplishment’’ of aggressive 
waracrime. This crime, however, differs little from ‘‘planning and prepa- 
ration’’ of aggressive war. The evidence showed that concrete plans to 
make aggressive war were made as early as November 5, 1937.1%° Conse- 
quently persons aware of and aiding in these plans after that date were 
guilty of the conspiracy charge. The prosecution’s theory that ‘‘any sig- 
nificant participation in the affairs of the Nazi party or government is 
evidence of a participation in a conspiracy that is in itself criminal’’ was 
rejected.277 


In the opinion of the Tribunal the conspiracy must be clearly out- 
lined in its criminal purpose. It must not be too far removed from the 
time of decision and of action. The planning, to be criminal, must 
not rest merely on the declarations of a party program, such as are 
found in the twenty-five points of the Nazi party, announced in 1920, 
or the political affirmations expressed in ‘‘Mein Kampf’’ in later years. 
The Tribunal must examine whether a concrete plan to wage war ex- 
isted, and determine the participants in that concrete plan.'*® 


In this sense the Tribunal found that the evidence ‘‘establishes the per- 
manent planning to prepare and wage war by certain of the defendants”’ 
and considered it immaterial whether there were several plans or a single 
conspiracy. Furthermore, they were not impressed by the idea of the de- 
fense that a dictatorship was incompatible with ‘‘common planning.”’ 


A plan in the execution of which a number of persons participate is 
still a plan, even though conceived by only one of them; and those who 
execute the plan do not avoid responsibility by showing that they acted 
under the direction of the man who conceived it. Hitler could not 
make aggressive war by himself. He had to have the codperation of 
statesmen, military leaders, diplomats and business men. When they, 
with knowledge of his aims, gave him their codperation, they made 
themselves part to the plan he had initiated. They are not to be 
deemed innocent because Hitler made use of them, but they knew what 
they were doing. That they were assigned to their tasks by a dictator 
does not absolve them from responsibility for their acts. The relation 
of leader and follower does not preclude responsibility here any more 
than it does in the comparable tyranny of organized domestic crime.*”” 


115 Same, p. 224. 116 Same, pp. 189, 222. 
’ 

117 Same, p. 222. 118 Same, p. 222. 

119 Same, p. 223. 


THE LAW OF THE NUREMBERG TRIAL 69 


With this interpretation, the court found only twelve of the twenty-two 
defendants indicted on the conspiracy charge guilty, that is, those whom 
the evidence showed were significantly engaged in the inner Nazi circle after 
November, 1937 and who participated in the planning of aggressive war. 
The Austrian and Czech occupations, though aggressive acts, were not ag- 
gressive wars.’?° Consequently, activities intended to bring about these 
occupations such as those of von Papen who was German ambassador to 
Austria, did not in themselves prove guilt on this charge unless there was 
specific evidence that the defendant was aware of the plan to resort to ag- 
gressive war in these cases if it had proved necessary. In its treatment of 
the conspiracy charge the Tribunal applied the rule of strict construction 
of criminal statutes and gave the defendants the benefit of the doubt when 
the evidence of criminal intent was not clear.1*4 

In exercising its power to declare organizations criminal, the Tribunal 
limited its declarations by definitions and recommendations so that in prac- 
tice members of the organization could not be found liable unless guilty of 
conspiracy in the sense in which that term was used by the Tribunal. The 
Tribunal recognized that under the Charter and the laws passed by the 
Control Council of Germany in pursuance thereof 


A member of an organization which the Tribunal has declared to be 
criminal may be subsequently convicted of the crime of membership 
and be punished for that crime by death. This is not to assume that 
international or military courts which will try these individuals will 
not exercise appropriate standards of justice. This is a far-reaching 
and novel procedure. Its application, unless properly safeguarded, 
may produce great injustice.**? 


Emphasizing that the Charter gave it discretion whether to declare any 
organization criminal, the Tribunal stated that it would exercise its discre- 
tion in accord with ‘‘ well settled legal principles, one of the most important 
of which is that criminal guilt is personal and that mass punishments 
should be avoided.’’ While the Tribunal would not hesitate to declare an 
organization or group criminal because ‘‘the theory of group criminality is 
new’’ or ‘‘because it might be unjustly applied by some subsequent tri- 
bunals,’’ the Tribunal ‘‘should make such declaration of criminality so far 
as possible in a manner to insure that innocent persons will not be pun- 
ished.’’?*° It, therefore, applied the following definition : 


A criminal organization is analogous to a criminal conspiracy in that 
the essence of both is codperation for criminal purposes. There must 
be a group bound together and organized for a common purpose. The 
group must be formed or used in connection with the commission of 
crimes denounced by the Charter. Since the declaration with respect 
to the organizations and groups will, as has been pointed out, fix the 
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criminality of its members, that definition should exclude persons who 
had no knowledge of the criminal purposes or acts of the organization 
and those who were drafted by the State for membership, unless they 
were personally implicated in the commission of acts declared criminal 
by Article 6 of the Charter as members of the organization. Member- 
ship alone is not enough to come within the scope of these declarations.1* 


Furthermore the Tribunal recommended that classifications, sanctions, 
and penalties applied by other tribunals dealing with members of criminal 
organizations be standardized, that the penalties under Law No. 10 passed 
by the Control Council for Germany should not exceed those under the de- 
Nazification laws, and that the Control Council amend Law No. 10 to this 
effect.2?5 

In its declarations finding three of the accused organizations to be crimi- 
nal the Tribunal in each ease limited its declaration to those 


who became or remained members of the organization with knowledge 
that it was being used for the commission of acts declared criminal by 
Article 6 of the Charter, or who were personally implicated as members 
of the organizations in the commission of such crimes.?*® 


Since in each ease the finding of criminality resulted because the organi- 
zation participated in war crimes and crimes against humanity connected 
with the war, the group declared criminal did not include persons who 
ceased to be members prior to September 1, 1939.1*7 In the case of the SS 
persons drafted into membership who had committed no individual crimes 
were also excluded.’ 

It is clear that in dealing with the problem of conspiracy and criminal 
organization the Tribunal took great care to observe the principles of crimi- 
nal justice which interpret criminal statutes restrictively, which consider 
criminal responsibility an individual matter, and which give the benefit of 
the doubt to the accused. Under its rules no person could be convicted 
unless as an individual he had conspired in criminal activities or purposes. 


of State’’ 


The notion that a government or officer acting in the name of a sovereign 
state enjoys an unlimited power to shield individuals from liability for 
acts otherwise criminal developed as a deduction from absolute sovereignty. 
The state, it was said, is the only subject of international law and if it 
adopts the act of an individual as its own the individual is immune and 
reclamations can be made only against the state. The doctrine was applied 
not only to give wide immunity to heads of state and diplomatic officers, 
where it had some justification because such officials must be personally im- 
mune if they are to represent states properly, but also to consuls perform- 
124 Same, p. 251. 125 Same, p. 251. 
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ing official functions, and to soldiers and seamen acting under superior 
orders. In accordance with this doctrine, Secretary of State Webster wrote 
the British Minister in the McLeod case: 


That an individual forming part of a public force, and acting under 
the authority of his Government, is not to be held answerable as a pri- 
vate trespasser or malefactor, is a principle of public law sanctioned 
by the usages of all civilized nations, and which the Government of the 
United States has no inclination to dispute.’*® 


This position was disputed by many at the time on the ground that the 
government’s authority could not confer immunity upon its agents for acts 
beyond its powers under international law.’*° The latter position has been 
sustained in the numerous trials of soldiers for breaches of the law of war 
even when acting in pursuance of the authority of their government.*** 
The limits of the immunity of individuals for acts otherwise criminal com- 
mitted in pursuance of official functions or under official orders is well 
stated by Sir James Stephen. 


In all cases in which force is used against the person of another, both 
the person who orders such force to be used and the person using that 
force is responsible for its use, and neither of them is justified by the 
circumstance that he acts in obedience to orders given him by a civil 
or military superior; but the fact that he did so act, and the fact that 
the order was apparently lawful, are in all cases relevant to the ques- 
tion whether he believed, in good faith and on reasonable grounds, in 
the existence of a state of facts which would have justified what he did 
apart from such orders.**? 


The foregoing discussions suggest that the law stated in Articles 7 and 8 
of the Charter and supported by the Tribunal '** was amply supported by 
general principles of law which constitute a source of international law. 

* * * 

The opinion of the Nuremberg Tribunal marks an important step in the 
development of international criminal law. This law will be further devel- 
oped in the trial of major Japanese war criminals proceeding at this writing 
in Tokyo *** and by the trial of numerous lesser war criminals in national 
military commissions.*** Especially significant is the clear pronouncement 
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that aggressive war is an individual crime, and the development of the 
conception of that crime. 


War (said Judge Biddle in his report of the results of the trial to 
President Truman) is not outlawed by such pronouncements, but men 
learn a little better to detest it when as here, its horrors are told day 
after day, and its aggressive savagery is thus branded as criminal. 
Aggressive war was once romantic; now it is criminal. For nations 
have come to realize that it means the death not only of individual 
human beings, but of whole nations, not only with defeat, but in the 
slow degradation and decay of civilized life that follows that defeat.1** 


The world shattered by two world wars needs to have its confidence in 
law restored. Such confidence can only develop if people believe that 
formal law embodies justice and that it will be enforced. The Nuremberg 
trial is likely to contribute to both of these ends. The general opinion that 
aggressive war and mass massacre are crimes has been recognized in formal 
international law and that law has been sanctioned by trial and punishment 
of many of the guilty. Much remains to be done but opinion will be re- 
assured that international law is neither esoteric nor helpless. The time 
may be ripe for further development by the establishment of a permanent 
international criminal court as drafted in the Geneva Convention of 1937 
and the codification of international criminal law as suggested by Judge 
Biddle with President Truman’s approval,*** and recommended by the Gen- 
eral Assembly of the United Nations on December 11, 1946. 
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THE AMERICAN FOREIGN SERVICE SINCE 1939 * 
By ATWATER 


The Foreign Service of the United States has entered a new era in its 
development which is as significant as was the period following the Rogers 
Act of 1924. The signing of the Foreign Service Act of 1946 on August 
13 of last year marked the culmination of a series of steps taken during 
World War II to enable the American Foreign Service to discharge more 
effectively its increasing responsibilities. Tremendous demands have been 
placed on the Foreign Service since 1939 as a result of the War and the 
decision of the United States to assume a leading role in world affairs and 
the preservation of international peace. Having turned its back on the 
relative isolation of the 1920’s and early 1930’s, the United States discov- 
ered that a Foreign Service which was adequate to carry out the policies 
of twenty years ago was far from adequate to carry out the policies of 
today. 

The Director of the Office of the Foreign Service put the problem very 
pointedly a year ago when he declared: ‘‘ At present the Service is under- 
manned, clogged with deadwood, insufficiently trained, underpaid, inade- 
quately housed, and clumsily administered.’’+ Today it can be said that 
thoroughgoing efforts are being made to overcome all of these weaknesses. 
Some of these, originating a few years ago, were administrative in char- 
acter—such as the creation of the Foreign Service Auxiliary in 1941, and 
the establishment of the Office of the Foreign Service in 1944. Others 
have been legislative in character—notably the interim act of May 3, 1945, 
the so-called Foreign Service Manpower Act of July 3, 1946, and the For- 
eign Service Act of August 13, 1946. 

On October 1, 1939, there were 833 career officers in the Foreign Service. 
This included about 720 diplomatic and consular officers who were engaged 
principally in the well established duties of political and economic report- 
ing, negotiations with foreign governments, protection of American citi- 
zens and interests abroad, trade promotion, and various legal and adminis- 
trative activities such as issuing visas, passports, and consular invoices, and 
supervising American merchant shipping in foreign ports. This had been 
for some time the traditional framework of Foreign Service work. In ad- 
dition to these 720 diplomatic and consular officers there were about 113 


* This article was prepared under a grant from The American University, Washing- 
ton, D. C. The author is at present Director of the Foreign Service Training Program 
of the American Friends Service Committee, Philadelphia, Pennsylvania. 
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commercial and agricultural officers who were engaged in more specialized 
work in these fields. They had just been transferred from the former 
Foreign Commerce and Foreign Agricultural Services when the latter had 
been merged with the Foreign Service administered by the Department of 
State in July, 1939. 

In addition to the 833 career officers, there were approximately 55 chiefs 
of mission, 221 non-career Vice Consuls who assisted in routine consular 
and administrative duties, 1,662 clerks and 1,250 miscellaneous employees 
(messengers, couriers, custodial employees, ete.), making a total of about 
4,020 in the entire service.2, By June 30, 1946, the entire service had more 
than doubled in size to include 8,541 members in all categories.® 


Increased Demands on the Foreign Service 


Down to approximately the spring of 1941, the added demands placed 
upon the Foreign Service as a result of the war were not so great as to call 
for much additional personnel except in the Department of State itself. 
These new demands involved chiefly such matters as the protection of bel- 
ligerent interests (as British and French interests in Germany), the ex- 
change of prisoners of war, liaison work with the Red Cross, evacution of 
some 130,000 American citizens from war zones, and increasingly compli- 
cated visa and refugee problems. Where there was a need for extra offi- 
cers abroad, it was usually filled with men whose offices had been closed 
because of the war. Otherwise the work remained pretty much within 
the traditional limits of foreign relations activity. The cultural relations 
program which was just getting under way was one of the few indications 
of the changes which were imminent in the usual Foreign Service work. 

The traditional lines however were soon destined to break down. Ever 
since the fall of France in June, 1940, the United States had been moving 
steadily in the direction of all-out aid for the Allies. Finally, in March, 
1941, after a long debate on American foreign policy, Congress passed the 
famous Lend-Lease Act, and two months later, on May 27, 1941, the Presi- 
dent proclaimed a state of unlimited national emergency. 

These acts had not only a profound effect on the general direction of 
American foreign policy and the position of the United States in world 
affairs, but they also were followed by a vast expansion in our foreign ac- 
tivity which required considerable increase in foreign personnel. This 
occurred chiefly in the following kinds of work: 

2 American Foreign Service Journal, September, 1945, pp. 13, 47. Unless otherwise 
noted, the statistics and other factual information for this article were obtained from 
the appropriate divisions of the Department of State. 

8 For a breakdown of this figure, see below, p. 93, note 34. 

4See Walton C. Ferris, ‘‘Concerning the Auxiliary,’’ The American Foreign Service 
Journal, July, 1944, p. 354. 
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1. The operation of the Lend-Lease program, involving the negotiation 
of Lend-Lease agreements, the supplying of materials under these agree- 
ments to the United Kingdom and other eligible countries, and the pro- 
curement of additional foodstuffs and raw materials for the manufacture 
of Lend-Lease goods. 

2. The procurement abroad of additional foodstuffs and strategic ma- 
terials needed within the United States for its own defense and war effort. 

3. The supervision of exports of goods and funds from the United States 
to prevent their shipment directly or indirectly to Axis countries. This 
involved considerable economic intelligence work abroad, particularly in 
Latin America, where there were a large number of individuals and firms 
believed to be engaging in trade with the Axis states. It also involved 
supervision of a ‘‘black-list’’ of several thousand such persons and firms 
to whom it was forbidden to export any defense materials except under 
special circumstances. 

4. The distribution of information abroad to provide a more accurate 
and complete picture concerning the United States, its policies, and later 
its war activities. 

5. The operation of the cultural relations program. 

6. The conduct of the added political relations involved in maintaining 
the Allied coalition and developing the United Nations. 


These six new fields of activity necessitated personnel for foreign duty 
far in excess of what the Foreign Service in 1941 could supply. They 
also raised the very fudamental question of whether new foreign operating 
functions should be undertaken by the State Department or by new spe- 
cially created agencies. <A real conflict developed within the State Depart- 
ment between those who felt that all foreign relations work, including 
operational tasks, should be handled by the State Department, and those 
who felt that it would be better for the Department to steer clear of operat- 
ing responsibilities and confine its work to those activities most nearly re- 
lated to the traditional foreign relations field. 

Under the influence of Secretary Hull, it was the second group whose 
ideas prevailed at that time. Mr. Hull strongly resisted the assumption of 
foreign operational functions by the Department of State, and it was this 
view which prevailed while he was in office. Following his resignation late 
in 1944, and under the leadership of Secretaries Stettinius and Byrnes, this 
view gradually gave way to the position that all foreign relations work 
should be centered in the State Department and conducted by a unified 
Foreign Service. The absorption by the State Department in 1945 of 
various foreign responsibilities of the Office of War Information, the Office 
of Inter-American Affairs, the Foreign Economic Administration, the Office 
of Strategic Services and the Surplus Property Administration indicated 
the trend toward the greater assumption of foreign operations work. 
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Because Mr. Hull’s views prevailed in 1941, however, it was necessary to 
create several emergency agencies to handle the new operational tasks which 
had arisen. The principal ones were the Economie Defense Board (later 
the Board of Economie Warfare), the Lend-Lease Administration, the Co- 
ordinator of Inter-American Affairs, and the Office of War Information. 
The Economie Defense Board and its successor, the Board of Economic 
Warfare, handled such operations as the procurement of supplies abroad 
and the preclusive buying of materials to keep them out of the hands of 
the Axis. The Lend-Lease Administration was responsible for the opera- 
tion of the Lend-Lease program. The Office of the Codrdinator of Inter- 
American Affairs assumed important responsibilities in the cultural rela- 
tions field and in the furtherance of Western Hemisphere solidarity and 
defense. The Office of War Information, through its Overseas Branch, sup- 
plied information abroad concerning United States activities and policies, 
and conducted the program of psychological warfare. 

The creation of several new agencies authorized to operate abroad on be- 
half of the United States had many disadvantages from the standpoint of 
effective administration and codrdination of our foreign relations activity. 
With the B.E.W., C.I.A.A., and O.W.I. each sending large numbers of their 
own representatives abroad, a very confusing picture developed in our for- 
eign representation. Foreign governments and our own regular Foreign 
Service officials were in some cases equally bewildered. In the fall of 
1944, for example, when the United States Ambassador to China resigned, 
it was reported in the Army and Navy Journal that he had done so because 
of embarrassment over the presence of so many other American representa- 
tives in the Chinese capital and his ignorance of their dealings with Chinese 
officials. 

In their operations the new agencies were expected to conform to the gen- 
eral foreign policy of the United States as set forth by the Secretary of 
State. At the same time the representatives whom they sent abroad were 
made responsible to the United States Ambassador, Minister or Chief of 
Mission in the particular country concerned. In Washington liaison ar- 
rangements between the State Department and the new agencies were made 
to provide for close codperation in the planning of the operations of the 
later. In some eases this worked satisfactorily and in some eases it did 
not for it was often difficult to establish a clear dividing line between policy 
making and operations. Furthermore those who were operating in the field 
were called upon every day to give specific meaning and direction to the 
policies emanating from Washington. These actions might or might not 
coincide with the interpretations of those in Washington who had formu- 
lated the policies. Actually the success of these arrangements depended 
largely on the personalities involved. Where the individuals on both sides 
had confidence in each other and a determination to find a solution to their 
problems despite the weaknesses of the administrative machinery the pro- 
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gram operated reasonably satisfactorily and harmoniously. Where these 
conditions were not present the results were far from satisfactory. 

It has been estimated that nearly 90 percent of the expansion in civilian 
personnel sent out for foreign duty between 1939 and 1944 took place out- 
side the Department of State and outside the career Foreign Service.5 This 
is a very revealing indication of what happened as a result of the State De- 
partment’s decision to confine its activities to those tasks most closely re- 
lated to the traditional foreign relations field and to steer clear of operating 
responsibilities. 


Creation of the Foreign Service Auxiliary 


Significant steps, however, were about to be taken within the State De- 
partment to enable the Foreign Service to carry out its increased activities. 
By the Spring of 1941 it was evident that there were not enough experi- 
enced Foreign Service officers to carry on the State Department’s share of 
the economic defense and cultural relations programs in Latin America. 
The chief duties requiring additional foreign personnel at this time were 
(1) analysis of the import requirements of Latin American countries to 
make sure that their needs for materials from the United States were met 
as fully as possible—this was a specialized phase of economic reporting, 
closely related to regular Foreign Service work in this field; (2) supervision 
of the black-list of Latin American persons and firms, and observation of 
their business transactions with the Axis—another specialized phase of eco- 
nomie work; and (3) cultural relations work. 

At this point, the Division of American Republies, in collaboration with 
the Division of Foreign Service Personnel, took the initiative in surveying 
the needs of all divisions in the State Department which were requesting 
additional personnel for Latin America. It quickly became apparent that 
the demand far exceeded the available supply and that if enough qualified 
individuals were to be obtained it would be necessary to go outside the regu- 
lar channels of recruitment. Consultations followed with the Bureau of 
the Budget and an allocation was secured from the President’s Emergency 
Fund to finance the recruitment of qualified personnel from outside the 
Foreign Service. Such persons were to be appointed only for the duration 
of the emergency and only after a careful investigation of their experience 
and qualifications. The formal written examinations given to candidates 
for the career service were not required for these emergency appointments. 

This new category of personnel became known as the Foreign Service 
Auxiliary. The decisions to create it were made administratively in the 
early Summer of 1941 and on July 21 of that year the first group of Auxili- 
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ary officers was assigned to various posts in Latin America.? No public 
announcement concerning the Auxiliary was made until October, 1941, at 
which time it was indicated that approximately 60 officers had been ap- 
pointed. This group included economic analysts who were to be responsible 
for securing information needed in the economic defense program, cultural 
relations assistants, public relations assistants, and a small group of junior 
officers assigned to general consular duties.’ Appointments to the Auxili- 
ary were made from individuals who were either not liable for military serv- 
ice, who had been given military deferments or who had been honorably 
discharged from the armed services. A number of women were subse- 
quently selected as Auxiliary officers, a larger proportion, in fact, than have 
ever been chosen as career Foreign Service officers. 

Although the Auxiliary was created to meet the need for increased per- 
sonnel in Latin America it was used later to fill similar needs in other parts 
of the world as they became felt. The work at posts like London, Moscow, 
and Chungking was steadily increasing, as well as at strategic posts else- 
where such as Madrid, Vichy, Stockholm, Lisbon, Ankara, and Teheran. 
On top of this, wartime difficulties in communication and transportation 
meant that much greater effort was consumed in achieving given results 
than in pre-war days. The 100 or more Foreign Service officers released in 
the Summer of 1941 by the closing of our consulates in Germany, Italy, and 
Axis-occupied countries were very quickly absorbed elsewhere, and by Oc- 
tober, 1941, the Foreign Service was facing the worst personnel shortage in 
four years.® 

Following the attack on Pearl Harbor in December, 1941, the State De- 
partment suspended the recruitment of young men of military age for the 
eareer Foreign Service through the regular procedure of written and oral 
examinations. This further intensified the personnel problem for it meant 
that entrance into the career service was suspended for the duration of the 
war except for the relatively small number of individuals who might be 
transferred to the career service either from the Department of State or 
from the clerical personnel of the Foreign Service after five years’ con- 
tinuous service therein. 

At a time, therefore, when demands for officers were greater than ever 
before the career Foreign Service found itself unable to expand. Its basic 


6 Department of State, Foreign Service List, April 1, 1942. This was the first Foreign 
Service List to indicate the temporary officers appointed to the Auxiliary. All subse- 
quent lists have carried this information. 
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THE AMERICAN FOREIGN SERVICE 79 


structure proved to be too inflexible to meet the emergency situation and 
only through the Auxiliary was the necessary personnel obtained. 

Up to the summer of 1942 practically all Auxiliary officers were assigned 
to Latin American posts but by the fall of that year, with the Allied inva- 
sion of North Africa imminent, the State Department began to send more 
of such officers to strategic European posts. This trend toward a wider 
geographic distribution of Auxiliary officers continued steadily thereafter 
as the European theater of war, and later the Far Eastern theater, assumed 
increasing importance. After the close of the war the Auxiliary played a 
very significant réle in supplying personnel for the reéstablishment of our 
Foreign Service posts in both Europe and the Far East. By January, 
1946, there were 976 Auxiliary officers, in contrast to 820 in the career serv- 
ice, and they were distributed among most of our Foreign Service estab- 
lishments throughout the world. Despite this very significant rdle which 
the Auxiliary played in the Foreign Service program it remained one of 
the little publicized developments under the Department of State through- 
out the war. 

In general there were two types of officers in the Foreign Service Auxili- 
ary—the specialists and the junior officers. The specialists were older and 
more experienced individuals who had already done considerable work in 
such fields as international trade and finance, foreign agricultural matters, 
cultural relations, labor problems, civil aviation, petroleum, minerals and 
strategic raw materials, and press and information services. Individuals 
with the desired qualifications in these fields were appointed to the Auxili- 
ary at salaries and levels commensurate with their age, experience, and re- 
sponsibilities.*? They received the same living and transportation allow- 
ances as regular Foreign Service officers and had the same practical status 
in the field as the latter except that they could not be left in charge of a 
Foreign Service post during the absence of a career officer. 

The junior Auxiliary officers were younger persons, comparable to those 
who might be entering the Foreign Service in normal times. They were 
assigned to general duties as Vice Consuls at various posts. 

A number of accounting and disbursing officers and administrative as- 
sistants for the Foreign Service establishments were also recruited through 
the Auxiliary. 

A good idea of the various kinds of Auxiliary officers, with the approxi- 
mate number in each group, can be gathered from the following table which 
indicates the situation as of October, 1945: '° 


® In some cases Auxiliary officers received higher salaries and grades than career of- 
ficers doing comparable work. See below, p. 85. 

10 Foreign Service List, October, 1945. In a few eases the figures have been ad- 
justed by the writer on the basis of supplementary information from pertinent divisions 
of the Department of State. 
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Total number of Auxiliary officers 843 11 
Specialists 
Economic Analysts (all grades) 204 
Economie Counselors, and Advisers 8 
Agricultural Attachés end Assistants 69 
Commercial Attachés and Assistants 13 
Cultural Attachés and Assistants 41 
Civil Air Attachés 9 
Minerals Attachés 8 
Petroleum Attachés 21 
Labor Attachés 21 
Rural Sociologists 2 
Information Officers 4 
Press Attachés 2 
Publications Procurement Officers 3 
Assistant Maritime Delegates 2 
Special Assistants 42 
Others with no particular title 9 
Administrative Assistants 32 
Vice Consuls (junior officers) 230 
In training or awaiting assignment 123 


A few regular Foreign Service officers were listed as specialists, as the 
following table will indicate, but it was almost entirely through the Auxili- 
ary that specialized personnel was obtained. The career officers serving as 
commercial and agricultural attachés were the remaining members of the 
former Foreign Commerce and Agricultural Services who had been trans- 
ferred to the Foreign Service of the United States in 1939. 


Specialists in the Career Foreign Service 
(October, 1945) 


Commercial Attachés and Assistants approximately 33 
Agricultural Attachés and Assistants approximately 8 


Economie Counselors approximately 11 
Labor Attachés approximately 4 
Civil Air Attachés approximately 1 


A brief glance at these tables is enough to show how the pre-war char- 
acter of the Foreign Service had changed, and how it was no longer accu- 
rate to consider the Foreign Service as made up primarily of diplomatic 
and consular officers. Like other agencies of the Government, the Foreign 
Service had found that there was an increasing number of technical prob- 
lems which it had to handle which called for personnel with specialized 
training and experience. 

The largest single group of specialists within the Auxiliary was that of 
economic analysts. During the war these officials did much of the intelli- 
gence work for our economic warfare program, as well as general analysis 


11 Over 2,000 clerks were also appointed under the Auxiliary. These appointments 
were made in the same manner as clerical appointments in the regular Foreign Service. 
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in connection with our long-run foreign economic policy. During the sub- 
sequent transition from war to peace they made extensive studies of eco- 
nomic conditions abroad in connection with the restoration of industry, 
the revival of foreign investments, and the reéstablishment of a freer in- 
ternational trade. Since the advent of the Auxiliary economic officers 
there has been a much greater broadening of our foreign economic work 
than ever before. A survey made in 1945, for example, indicated that 37% 
of the work performed by Foreign Service officers and Auxiliary officers 
concerned economic and commercial affairs.1* The promotion of American 
foreign trade, which has always been one of the principal phases of our 
foreign economic work, is now being supplemented by increased emphasis 
on the encouragement of conditions throughout the world which will con- 
tribute to the economic recovery and welfare of all countries. 

The Auxiliary played another important role in supplying a consider- 
able number of agricultural and commercial attachés, and in thereby 
enabling the Department of State to meet its responsibilities under Reor- 
ganization Plan II of 1939 which merged the Foreign Commerce and For- 
eign Agricultural Services with the Foreign Service administered by the 
Department of State. Under this plan the State Department became re- 
sponsible for the recruitment of all Foreign Service officers, including 
agricultural and commercial officers. But with the suspension of general 
recruitments after December, 1941, the Department would have been unable 
without the Auxiliary to have met these responsibilities. Furthermore in 
seeking agricultural and commercial attachés it was often desired to secure 
experienced personnel qualified to assume senior responsibilities at foreign 
posts. The career Foreign Service had no machinery by which such per- 
sons could be recruited from the outside at senior grades and salaries. 
Through the Auxiliary, however, such personnel could be employed at 
grades commensurate with their qualifications. 

The work of the cultural attachés and labor attachés is a good example 
of how our foreign relations activity has expanded during the past few 
years. The cultural attachés have been concerned primarily with reach- 
ing the people of other countries and trying to develop better understand- 
ing between those people and the people of the United States. Whereas 
the work of many of the regular Foreign Service officers has been con- 
cerned principally with the relations between governments, the cultural 
attachés have been more concerned with the relations between peoples and 
the improvement of these relations. For example late in 1943 the cultural 
attaché in Nicaragua took a portable motion picture projector into the in- 
terior of the country where he showed a series of educational and docu- 
mentary films of the United States in the public squares of the various com- 
munities. Several thousand people attended these performances, most of 


12 American Foreign Service Journal, September, 1945, p. 47. 
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them farmers, and many of whom had never before seen a motion picture. 
Another cultural attaché traveling in Uruguay gave a two-weeks lecture 
course on the political system of the United States to the faculties of law 
and economies at the state university, and also over a nation-wide radio 
broadeast. Wherever they are stationed cultural attachés spend consider- 
able time consulting with students or educators who wish to study in the 
United States, with university presidents who wish to secure professors 
from the United States, with high school teachers of English, and with 
leaders in other phases of cultural and intellectual life. They plan radio 
broadeasts, prepare articles on the United States for distribution in the 
country where they are stationed, assist in the establishment of libraries 
and cultural centers where books and publications of the United States are 
available, and offer whatever further services they can to foster better 
understanding between the United States and the country to which they are 
assigned.'® 

In the field of labor relations, it has been realized for some time that do- 
mestic labor conditions in various countries have an important influence 
on international economic conditions. But not until the establishment of 
the Foreign Service Auxiliary was it possible to recruit specialists and 
assign them as labor attachés abroad to report comprehensively on these 
matters. They are responsible for collecting information on labor condi- 
tions, trade union developments, labor legislation, and similar subjects in 
the countries where they are stationed. This information is reported to the 
United States for use in the formulation of our foreign economic policy as 
well as for use by those agencies of the Government concerned with the 
problems of labor and by the American representatives on such groups as 
the International Labor Organization and the Economie and Social Coun- 
cil of the United Nations. The labor attachés also make information on 
labor conditions in the United States available to interested officials and 
persons abroad. They likewise are able to assist the labor leaders of other 
countries in making contacts with American labor leaders and in helping 
them thus to work out their problems through informal discussions and 
exchange of views without the necessity of formal governmental action."* 

The value of the Auxiliary as a means of obtaining technical specialists 
for the Foreign Service was nowhere more clearly shown than in the cases 
of the civil air attachés, the petroleum attachés, and the minerals attachés 
who have all been men with considerable experience in their respective 
fields. The civil air attachés have played an important rdéle in connection 


18 The cultural relations program is described in detail in the pamphlet, The Cultural- 
Codperation Program, 1938-1943, Department of State Publication No. 2137. See also 
‘*The Work of the Cultural Relations Attaché,’’ by Morrill Cody, Department of State 
Bulletin, April 1, 1945, p. 574. 

14 For a further discussion, see ‘‘ Labor and International Affairs,’’ by Acting Secre- 
tary of State Dean Acheson, Department of State Bulletin, September 30, 1945, p. 467. 
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with the establishment and expansion of international air routes for civil 
aviation and the negotiation of international agreements permitting the 
operation of such routes. The petroleum attachés have been responsible 
for keeping the United States Government accurately informed on all con- 
ditions affecting foreign oil production and distribution. They have also 
been concerned with promoting and protecting the foreign operations and 
investments of American oil companies and representing the United States 
in all petroleum negotiations with foreign governments.’® The minerals 
attachés, whose work has been done primarily for the Bureau of Mines of 
the Department of the Interior, have been responsible for the survey of 
foreign mineral resources ana production, the promotion of American 
foreign trade in minerals, and for work on various subjects relating to the 
procurement abroad of minerals needed by the United States. 

One of the latest categories of Auxiliary specialists to be created was 
that of the publication procurement officers. Their responsibility has been 
to collect documents and publications of other countries which are needed 
by various agencies of the United States. The usual channels of document 
procurement which have been relied upon in the past—such as commer- 
cial book dealers, intergovernmental agreements for the exchange of docu- 
ments, or traveling purchasing agents—have satisfied less than 50% of the 
documentary needs of the United States Government. One of the princi- 
pal deficiencies, for example, has consisted of publications of foreign pro- 
vineial and municipal bodies which contain a wealth of information on 
local conditions abroad but which are often difficult to obtain through 
ordinary foreign purchasing channels. To remedy such deficiencies and 
to assure the coordinated purchasing on behalf of all our government 
agencies of adequate documentary material on conditions abroad, the publi- 
cation procurement officers were appointed. They have all been individuals 
with considerable experience in document publications and library acqui- 
sitions.'® 

In addition to the Auxiliary officers several hundred officers engaged in 
foreign information work were transferred in the Fall of 1945 from the 
O.W.I. to the State Department. They could not be listed as Auxiliary 
officers because there were too many of them to be absorbed at that time 
within the authorized strength of the Auxiliary. They were therefore 
carried as overseas personnel of the State Department and paid out of un- 
expended O.W.I. funds which were transferred to the State Department.” 


15 The work of the petroleum attachés is further discussed in the Department of State 
Bulletin, December 2, 1945, pp. 894-895. 

16 For further information, see ‘‘Procurement of Foreign Research Materials,’’ by 
Richard A. Humphrey, Department of State Bulletin, January 6 and 13, 1946, p. 22. 

17 Department of State Appropriation Bill for 1947, Hearings before the Subcommittee 
of the Committee on Appropriations, House of Representatives, 79th Congress, 2nd Ses- 
sion, pp. 431 ff., 518 ff. 
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Up to the present time the structure of the career Foreign Service has not 
envisaged the appointment of specialists such as those who have been re- 
eruited through the Auxiliary. Rather has it been grounded on the prin- 
ciple of selecting young men with good general educational background 
and letting them advance from the bottom up on the basis of merit. The 
emphasis has been upon individuals who would be readily adaptable to all 
kinds of work rather than upon the so-called specialist. Insofar as any- 
thing was done about it the need for specialized officers in the past was met 
by assigning career officers to a particular field and letting them become 
specialized over a period of time. The Auxiliary, on the other hand, was 
much more flexible at this point, and operated more like the United States 
Civil Service in that persons could be appointed at any grade for which 
they were qualified. 

The existence of the Auxiliary provoked much discussion within the De- 
partment of State and the Foreign Service as to how the necessary special- 
ized personnel for our foreign relations work could best be obtained. 
There were some who felt that the career officers themselves could be 
trained for whatever form of specialized reporting or negotiation appeared 
to be needed. They pointed out that when outside specialists were brought 
in who were unfamiliar with a country, its language, its officials, and lead- 
ing citizens, a great deal of time was lost in finding one’s way around. In 
such cases the regular Foreign Service officers often had to break a good 
bit of the ground for the specialists and in some cases had to supply much 
of the basic material for the latters’ reports. 

On the other hand it was felt that a man without real technical training 
and experience could not be expected to do adequately such jobs as those 
of a minerals or petroleum engineer, an agricultural analyst or a civil 
aeronautics specialist. It was also felt that there was real advantage in 
bringing in outsiders with a fresh point of view—a distinguished scholar 
in the field of cultural relations, a labor or social welfare specialist in the 
field of labor reporting, or a newspaper editor in the field of information 
work. 

The Foreign Service Act of 1946 attempted to solve this problem, al- 
though not completely in favor of either of the above points of view. On 
the one hand more intensive in-service training for career officers was au- 
thorized; on the other provision was made for new categories of specialized 
personnel in the Foreign Service on both a temporary and a long-term 
basis. This will be discussed below in greater detail. 

A word should be said regarding the problem of morale in the Foreign 
Service as affected by the addition of such a large number of Auxiliary 
officers. There were misgivings at first among the career officers and some 
lack of appreciation regarding the necessity and potential value of the 
Auxiliary. In a few cases Auxiliary officers received little codperation 
from their career colleagues and were actually made to feel unwelcome at 
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their posts of assignment. The regular officers were disturbed by the un- 
orthodox methods which the Auxiliaries sometimes followed and by their 
unfamiliarity with customary Foreign Service techniques and conduct. 
Many were alarmed by the fact that Auxiliary officers did not all enter at 
the bottom of the scale and that numbers were appointed at higher salaries 
and grades than those of career officers doing comparable work. This was 
justified on the ground that the appointments were only temporary and 
that it was necessary to pay higher salaries in order to get qualified per- 
sonnel from private employment. It pointed, however, to the urgent 
need for a general increase in the salaries of the career officers. 

The regular Foreign Service officers were also apprehensive in many 
eases that large numbers of Auxiliary officers might subsequently be 
blanketed into the Foreign Service without regard to the career principle. 
For many months prior to its enactment on July 3, 1946, legislation was 
being considered permitting the appointment to the upper grades of the 
career service of a limited number of officers from the Auxiliary or other 
government agencies or the armed services. While most career officers 
eventually came to recognize that something like this, if administered care- 
fully, would strengthen the career service at a time when it had great need 
for experienced personnel, there was still a natural fear as to what effect it 
might have on the future of the career principle. 

On the whole, however, it can be said that the career officers felt that the 
Auxiliary performed its job well and that it was necessary to have it dur- 
ing the emergency period when additional career personnel could not be 
recruited.’* The significance of the Auxiliary to the entire Foreign Service 
program is more clearly appreciated when it is realized that at its peak in 
1945 Auxiliary officers were performing over 90% of the cultural and in- 
formational work, 67% of the economic and commercial work, 23% of the 
consular and administrative work, and 9% of the political work. The 
career officers, on the other hand, carried practically all the political work 
and the bulk of the consular and administrative work.’® 

The Auxiliary came to an end on November 13, 1946, when the new For- 
eign Service Act of 1946 took effect. The purposes which it had served, 
however, were fully provided for in the new legislation, and the way had 


18 See the Summary and Analysis of the Prize Essay Contest on Suggestions for Im- 
proving the Foreign Service, American Foreign Service Journal, March, 1945, pp. 7, 10. 
Also the editorial, ‘‘ Well Done,’’ same, October, 1946, p. 22. 

19 ‘¢ Personnel Inventory of the Foreign Service,’’ American Foreign Service Journal, 
September, 1945, p. 47. According to this survey the total work of the Foreign Service 
at this time was divided as follows among the different fields: economic and commer- 
cial, 37.3%; consular, 21.7%; administrative, 20.8%; political, 17.3%; cultural, 1.9%; 
informational, 1%. These figures were compiled prior to the time when the informa- 
tion work of OWI and the Office of Inter-American Affairs was taken over by the State 
Department. At the present writing (November, 1946), cultural and informational 
work probably constitutes over 10% of the total Foreign Service program. 
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been paved for its ultimate liquidation by two earlier acts of Congress— 
that of May 3, 1945, and that of July 3, 1946. 


Creation and Development of the Office of the Foreign Service 


Before discussing the legislative steps which have been taken during the 
past two years to strengthen the Foreign Service mention should be made 
of the administrative improvements in the offices of the State Department 
responsible for the operation of the Foreign Service. The first step in this 
direction occurred in January, 1944, as part of the first basic reorganiza- 
tion of the Department of State.2° At this time four separate divisions 
previously charged with Foreign Service affairs *! were grouped together 
in a new Office of Foreign Service Administration, comprising two subordi- 
nate divisions—Foreign Service Personnel and Foreign Service Adminis- 
tration. The director of this office became the top administrative officer 
of the Foreign Service, responsible to the Assistant Secretary of State in 
charge of the administration of the Department. Prior to this time the 
four divisions handling Foreign Service matters had each been responsible 
directly to the Assistant Secretary of State. Since the latter had nine 
other divisions reporting directly to him it is easy to see how overloaded 
his position had become. 

The new Office of Foreign Service Administration, by centralizing the 
responsibility for all Foreign Service matters, took a great deal of the ad- 
ministrative burden from the shoulders of the Assistant Secretary of State. 
It has continued in this position up to the present time and has been broad- 
ened and strengthened in several respects since its creation. The estab- 
lishment of a Planning Staff on March 6, 1944, for example, was sympto- 
matic of the trend toward better administration which had started two 
months earlier.22 The Planning Staff was charged with rendering staff 
assistance in planning the work of the Foreign Service with a view toward 
continual adjustment and improvement in its over-all administration. 
Among other things it set up a Joint Survey Group, comprising both de- 
partmental and Foreign Service officers, to study and recommend ways of 
improving the administration of the Foreign Service. 

On May 6, 1944, the name of the new office was changed to the Office of 
the Foreign Service. At the same time the Division of Foreign Buildings 
Operations, which had been absorbed by the Division of Foreign Service 


20 Departmental Order 1218, January 15, 1944: Department of State Bulletin, Jan- 
uary 15, 1944, pp. 61-63. 

21 Division of Foreign Service Personnel, Division of Foreign Service Administration, 
Foreign Service Buildings Office, and Office of Foreign Service Furnishings. 

22 Departmental Order 1234, March 6, 1944: Department of State Bulletin, March 11, 
1944, p. 241. 
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Administration in the reorganization of the preceding January, reappeared 
separately as the third division in the office.** 

The most significant development in the Office of the Foreign Service oc- 
curred in April, 1945, when there was an extensive reorganization of its 
structure, more comprehensive definition of responsibilities, and creation of 
three additional divisions.** This clearly established the central responsi- 
bility of the office for the over-all administration and codrdination of For- 
eign Service activities and the relations between the Foreign Service and 
other interested government agencies. The three previously existing Divi- 
sions of Foreign Service Personnel, Foreign Service Administration, and 
Foreign Buildings Operations were continued with certain realignments of 
functions and responsibilities. The three new divisions were given respon- 
sibilities in the fields of planning, personnel training, and reporting. 

In addition to the work previously performed by the Planning Staff, the 
new Division of Foreign Service Planning was to assist in legislative and 
budgetary programming for the Foreign Service. A comprehensive list of 
twelve responsibilities was assigned to the new division, only a few of which 
can be indicated here: initiating projects, programs, and surveys to be 
undertaken by the Foreign Service; analyzing and recommending ways of 
improving the organization and management of Foreign Service establish- 
ments; preparing recommendations for the personnel program of the For- 
eign Service; initiating legislative proposals to meet the continuing needs 
of the Foreign Service; formulating the budgetary requirements of the For- 
eign Service; working to assure close codrdination between the administra- 
tion of the Foreign Service and that of the State Department and other 
interested government agencies. It was in the Division of Foreign Service 
Planning that the Manpower Act of July, 1946, and the Foreign Service 
Act of August, 1946, were prepared.*° 

The new Division of Training Services represented another extremely 
significant development. It constituted a recognition of the need for much 
more thorough in-service training not only to prepare new personnel for 
their duties but also to aid existing personnel in keeping up-to-date in the 
many fields relating to Foreign Service work. Previously the training of 
personnel had been limited largely to (a) a brief basic orientation course 
arranged by the Foreign Service Officers’ Training School for all new of- 
ficers on entry into the Service; and (b) specialized training in such lan- 
guages as Chinese, Japanese, Russian, and Arabic for a few who were ex- 


23 Departmental Order 1273, May 6, 1944: Department of State Bulletin, May 20, 
1944, pp. 488-490. 

24 Departmental Order 1314, effective April 1, 1945: Department of State Bulletin, 
April 22, 1945, pp. 777-784. See also Monnett B. Davis, ‘‘ Reorganization of the Office 
of the Foreign Service,’’ American Foreign Service Journal, May, 1945, pp. 20-21. 

25 Andrew B. Foster, ‘‘The Division of Foreign Service Planning,’’ American Foreign 
Service Journal, August, 1946, pp. 11-12, 46. 
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pected to become language officers. During recent years a few officers had 
been assigned to certain universities for special training in economics and 
to the Army and Navy Staff colleges. 

It was now proposed to go much farther than this by having the Division 
of Training Services develop comprehensive programs such as: (1) basic 
orientation in the organization and work of the Department of State; (2) 
special courses for junior Foreign Service officers, in addition to the basic 
orientation, to acquaint them with their duties abroad; (3) special courses 
in administrative, fiscal, and clerical work for both Foreign Service and 
State Department personnel; (4) advanced specialized training planned 
on an individual basis, in codperation with private educational institutions 
and other government agencies, to develop individual officers and provide 
the particular skills necessary in the increasingly diversified work of the For- 
eign Service; (5) language courses designed to familiarize Foreign Service 
officers with the principal language of the country to which they were to be 
sent. These were ambitious goals, but considerable progress had been made 
towards them by 1946. A glance at the State Department Bulletin during 
September, 1946, indicated a variety of orientation lectures scheduled from 
week to week, and a series of classes in typing, stenography and State De- 
partment correspondence for clerical employees. Material for the indi- 
vidual study of more than 25 languages was also available. 

The Division of Foreign Reporting Services, the third new division cre- 
ated in April, 1945, was made responsible for reviewing and codrdinating all 
requests for Foreign Service reports and for seeing that the legitimate needs 
of the State Department and other government agencies were adequately 
met. Among other things this involved making sure that the staffs in the 
field were large enough to supply the reports which were requested and that 
they were kept constantly abreast of policy developments at Washington. 
Since good reports are the basis for sound policy formulation this strength- 
ening of the reporting arm of the Foreign Service was an improvement of 
great importance. 

As a result of these developments the Office of the Foreign Service came 
to possess far better machinery than ever before for administering the serv- 
ice and adapting it to its new responsibilities. Nor was it just a coinci- 
dence that the strengthening of the Office of the Foreign Service should be 
followed within the next year by major legislation reorganizing the entire 
Foreign Service system. 


The Act of May 3, 1945 


This measure, which had been pending before Congress since February, 
1944,” was intended only as a temporary step until more comprehensive 


26 Message from the President, February 29, 1944, transmitting the proposed legisla- 
tion to the Congress with a report from the Department of State: House Document 457, 
78th Congress, 2nd Session. Also Department of State Bulletin, March 4, 1944, pp. 
227-230. Public Law 48, 79th Congress. 
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legislation could be secured. It made several needed changes and improve- 
ments in the organization of the Foreign Service which were discussed in 
detail in an earlier issue of this JouRNAL.*7 Among the most significant of 
these was the provision amending the section of the Moses-Linthicum Act 
of 1931 concerning Foreign Service clerks and creating a new and broader 
group of administrative, fiscal, and clerical personnel within the Foreign 
Service. In place of the two categories of Foreign Service clerks provided 
under the 1931 law, with salaries ranging from about $1,800 to $4,000, there 
was created a new category of administrative officers with salaries ranging 
from $3,500 to $5,600; also a new category of administrative assistants with 
salaries from $2,600 to $3,800; and a category of clerks with salaries ranging 
up to $2,900. 

The purpose of this action was to permit the recruitment from both 
within and outside the Foreign Service of individuals qualified to handle 
the administrative and fiscal work at foreign posts, such as office administra- 
tion, accounting and disbursing of funds, citizenship and immigation work, 
visa applications or keeping records of American shipping in foreign ports. 
Another purpose of the legislation was to provide for more equitable classi- 
fication and salaries for personnel performing these duties. Prior to this 
time, with no special category of administrative personnel, the work had 
been done either by regular Foreign Service officers or by senior clerical 
employees who had been promoted from the lower grades. Some of the 
latter had been actually performing administrative duties which were con- 
siderably above the level of their classification and salary. The new legis- 
laton was intended to release the regular Foreign Service officers from these 
duties and free them for other work for which they were particularly quali- 
fied. It was also designed to assure more correct classification and salaries 
for clerical personnel engaged in administrative work. 

It was clear from the outset that a number of Auxiliary officers could be 
classified as administrative or fiscal officers under the new legislation and 
thereby given a regular status in the Foreign Service. While it has not 
been possible to determine the exact number who were thus transferred 
some idea may be gained from the facts that the size of the Auxiliary de- 
creased from 976 on January 1, 1946, to 369 on July 1, 1946, and that the 
number of administrative and fiscal officers and assistants on the latter date 
was 577. The figure 577 does not of course represent entirely former 
Auxiliary personnel since a number of former clerks who had previously 
been performing administrative duties were also transferred to the new 
category.** The State Department indicated at the time its intention of 


27 Elton Atwater, ‘‘ Recent Legislation Affecting the American Foreign Service,’’ this 
JOURNAL, Vol. 39 (1945), pp. 559-565. 

28 The figure 577 does not include those who were still classified as clerks in the For- 
eign Service. On July 1, 1946, there were 2,189 American clerks and 1,757 persons of 
foreign nationality serving as clerks at the various foreign posts. 
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seeing that all clerical employees with capacity for administrative work 
were promoted to suitable classifications in the new corps. 

The new category of administrative, fiscal, and clerical personnel existed 
only up to November 13, 1946, at which time it was absorbed as part of a 
still broader group of Foreign Service Staff officers and employees created 
by the Foreign Service Act of 1946. This will be discussed below. 

The Act of May 3, 1945, contained another provision which facilitated the 
liquidation of at least a small portion of the Foreign Service Auxiliary. 
This was Section 10 (ec) which authorized the appointment for special duty 
in the Foreign Service for periods up to four years of qualified personnel 
from the Department of State or other federal agencies. Persons from 
outside of the State Department were required to have previously rendered 
five years or more of government service in order to be eligible. Under 
this provision it was possible for any government agency desiring special- 
ized personnel for foreign duty to assign certain of its own qualified em- 
ployees to the Foreign Service for periods up to four years. The Bureau 
of Mines, for example, which formerly had eight Auxiliary officers serving 
as minerals attachés, could have thus met its subsequent personnel needs by 
requesting that a corresponding number of its own minerals experts be 
given Foreign Service assignments. Likewise the State Department, find- 
ing that it needed certain specialized Foreign Service officers and that it 
could not obtain them from within the existing service or through the regu- 
lar channels of recruitment, might select qualified persons either from its 
own staff in Washington or from another federal agency and appoint them 
for four-year terms. Nineteen officers had been appointed under Section 
10 (ce) up to July 1, 1946, although it is likely that some of these had come 
from other agencies than the Auxiliary. 

If the Foreign Service Act of 1946 had not been passed as soon as it was, 
Section 10 (c) would have played an important part in enabling the For- 
eign Service to expand or contract as needed and to obtain qualified per- 
sonnel for temporary periods in excess of its regular authorized strength. 
The substance of Section 10 (c) was included in the provisions for the For- 
eign Service Reserve of the Foreign Service Act of 1946 which will be 
considered below. 

As a corollary to Section 10 (¢c), the Act of May 3, 1945, provided that 
regular Foreign Service officers could be assigned to other government de- 
partments or agencies for periods up to three years (or four years in cases 
of special need). This gave legal recognition to the practice of occasionally 
‘“‘lending’’ Foreign Service officers to other agencies to perform specific 
jobs. It was designed to permit a wider utilization by all government de- 
partments of the special experience of Foreign Service officers and, in con- 
junction with Section 10 (c), to make possible a mutually advantageous 
exchange of personnel between the Foreign Service and other government 
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agencies. Its provisions have been continued in the Foreign Service Act of 
1946. 

The act of May 3, 1945, made one other major improvement in the organi- 
zation of the Foreign Service, namely, the removal of the so-called percent- 
age limitations on the number of officers in the various classes. Under the 
Rogers Act of 1924 and the Moses-Linthicum Act of 1931, the number of 
officers in the six upper classes had been limited to the following percentages 
of the total number of officers in the service: Class I, 6 percent; Class IT, 
7 percent; Class III, 8 percent; Class IV, 9 percent; Class V, 10 percent; 
and Class VI, 14 percent. By this provision no more than 54 percent of 
the total officer personnel could be included in the first six classes at the 
same time. The purpose of this was apparently to provide a legislative 
safeguard against any overloading of the upper classes. 

During the war, owing to the increased demands and the shortage of ex- 
perienced personnel, many officers in the top classes remained at their posts 
instead of retiring as they normally would have done. This meant that the 
legal quotas for the upper classes remained filled and that the opportunity 
for promotion of officers from the lower ranks was greatly narrowed. This 
resulted in an understandable lowering of morale and efficiency among 
many officers who deserved promotions but could not receive them. The 
removal of the percentage limitations made it finally possible to accord 
promotions where deserved, and action in this direction, including a few 
double promotions in cases of special merit, was taken shortly after the 
legislation was adopted.”® 


The Act of July 3, 1946—the Manpower Problem 


Known popularly as the Foreign Service Manpower Bill, this measure 
embodied a principle which had been included in the original drafts of the 
Act of May 3, 1945, but which had been dropped in the final stages because 
its controversial character would probably have delayed the adoption of 
that much-needed legislation. The controversial principle was the pro- 
posal that a certain number of specialized technical personnel from the 
Foreign Service Auxiliary, the administrative, fiscal, and clerical staff of 
the Foreign Service, or other government agencies be appointed to the 
career Foreign Service at whatever grades and salaries were commensurate 
with their age, qualifications, and experience.*° 

Designed to meet the recognized need for experienced and specialized per- 
sonnel within the Foreign Service, this proposal contemplated a significant 
departure from the regular method of recruitment for the career service. 
Though the number of persons to be appointed in this manner was expressly 
limited to five percent of the total officers in the service, the implications of 

29 Department of State Bulletin, May 20, 1945, p. 939. 


80 H.R. 4312, March 2, 1944; H.R. 4902, May 31, 1944; H.R. 5474, November 16, 
1944 (78th Congress, 2nd Session). 
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the plan were far-reaching. Grave apprehension was expressed among 
some officers that the career principle would be endangered by such a step 
and the upshot of it was the elimination of this section from the bill which 
finally became law on May 3, 1945. 

The end of the war in Europe, however, and the abrupt end of hostilities 
in the Far East three months later, created an immediate need for addi- 
tional officers to reopen the Foreign Service posts in those areas. Likewise, 
it was becoming increasingly clear that if the Foreign Service were to re- 
main a unified service operating effectively on behalf of all civilian govern- 
ment agencies there would be a continued need for personnel in much 
greater numbers than in pre-war days. With the Auxiliary destined to be 
terminated sometime in the early post-war period increased manpower for 
the regular Foreign Service became a problem the solution to which could 
not be postponed much longer. 

This was the general background against which the Foreign Service Man- 
power Bill was presented to Congress early in 1946 and finally adopted on 
July 3.°t It authorized within a period of two years the appointment of 
250 additional career officers. These may be appointed to any classified 
grade in the Foreign Service depending upon their age, experience, and 
ability. In order to be eligible for such appointment, they must: 


(1) be American citizens and have been such for fifteen years; 

(2) be 31 years of age at the time of application; 

(3) have served either (a) in the American armed forces for 90 days 
or more since September, 1940, and been honorably discharged ; 
or (b) in the American merchant marine during the war emer- 
gency period; or (c) in responsible positions of the United 
States Government for two years or more since December 7, 
1941, where the experience would qualify them for the Foreign 
Service ; 

(4) have passed such examinations as the Secretary of State may 
prescribe. 


These provisions were not repealed by the Foreign Service Act of 1946 
which was adopted a month later. 

The figure of 250 was arrived at after a careful inventory had been made, 
in consultation with the Bureau of the Budget, of the manpower needs of 
the State Department and other government agencies which rely on the 
Foreign Service to meet their needs abroad. Only 120 of the 250 will be 
appointed during the fiscal year 1947, under appropriations which have 
been made, and the remainder will not be selected until the following year. 
The figure of 120 is closely related to the requirements of the thirty-five 
posts being reopened in the Far East. While officers recruited under this 
provision will not necessarily be assigned to this area, their entry into the 


81 H.R. 5244, January 28, 1946. Public Law 488, 79th Congress. 
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service will make possible the assignment of other qualified officers to these 
posts.*? 

The important advantage of the Manpower Act is that it permits the 
recruitment of experienced officers who will be ready to assume major po- 
sitions of responsibility immediately. In this respect, it will make the 
career service more flexible by broadening the basis of selection and modify- 
ing the principle that all new officers must start at the bottom of the scale. 
It gives credit to pertinent experience outside the Foreign Service, and, 
within the limits of the 250 appointments, places selection on a basis more 
like that of the civil service. 

There is every indication that great care will be observed in selecting 
officers under the Manpower Act, and that due regard will be given to the 
career principle. A nineteen-page application must be submitted includ- 
ing a 300 word explanation of how the candidate’s experience qualifies him 
for the work, and another 300 word statement on why he wishes to join the 
Foreign Service and what contribution he feels he can make to it. Those 
who appear from these applications to have the necessary qualifications will 
then take competitive oral examinations, and those who are successfu: here 
will receive appointments.** As a further safeguard to the career prin- 
ciple, it is planned to appoint no new officer to any class if he is younger 
than the average of the youngest 10 percent in that class. 

The authorized strength of the career service for the fiscal year 1947 is 
1,280 officers. Prior to July, 1945, it had been only 860, but it was in- 
ereased by law at that time to 1,160. The appropriations to appoint 120 
additional officers under the Manpower Act during the fiscal year 1947 
bring the authorized strength to 1,280. 

The number of career officers had not begun to approach the authorized 
strength of 1,160 by July 1, 1946, there being only 838 at that time.** But 
there were still 369 Auxiliary officers under assignment, and it may be as- 
sumed that they enabled the service to meet its manpower needs for the time 
being. 

An expansion in the career service is now under way entirely apart from 
the Manpower Act. This is taking place through the regular procedure of 


82‘“Tmplementing the Manpower Bill,’’ American Foreign Service Journal, August, 
1946, pp. 22, 64. 

33 American Foreign Service Journal, September, 1946, p. 29. 

84 The Foreign Service comprised the following personnel on June 30, 1946: 


Administrative and fiscal officers 577 
Temporary specialists (Sec. 10(c) of Act of May 3, 1945) .... 19 

8,541 


For a comparison with the personnel in 1939, see above, p. at note 3. 
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written and oral examinations. In the Spring of 1945 such examinations 
were given to personnel of the Department of State and the clerical branch 
of the Foreign Service who wished to become career officers. These were 
the first examinations given since September, 1941, and as a result 38 ap- 
pointments were made in December, 1945, and a few more in the early 
months of 1946. 

In November, 1945, special written examinations were given to members 
of the armed services and veterans desiring to apply for appointment to 
the Foreign Service. They were not open to applicants from the general 
public. Over 3,400 took these examinations, the largest ever to take a 
Foreign Service examination. Of these, only 632 passed the written ex- 
aminations, and, up to September, 1946, only 186 had succeeded in the 
orals.*®° It was expected that these would quickly receive their appoint- 
ments, thereby bringing the career service up to over 1,000. Another 
group of written examinations for members of the armed services and 
veterans was given at the end of September, 1946, and over 5,000 applicants 
were designated as eligible to take them. In all probability, there will be 
enough successful candidates, together with the 120 to be appointed under 
the Manpower Act, to bring the service up to its present authorized 
strength of 1,280. 


The Foreign Service Act of 1946 


This is the most comprehensive piece of legislation ever adopted concern- 
ing the United States Foreign Service. It codifies all previous legislation 
on the subject, and becomes the new organic act, replacing the Rogers Act 
of 1924 and the Moses-Linthicum Act of 1931. It was approved on August 
13, 1946, and took effect three months later, namely, on November 13, 1946.°* 

Designed to provide the Foreign Service with adequate personnel and 
organization to fulfill the post-war demands being made upon it, it is predi- 
cated on two assumptions: (a) that the United States is committed to a 
policy of active participation and codperation in world affairs; and (b) 
that there should be a single unified service, under the direction of the 
Department of State, capable of operating abroad effectively on behalf of 
all government departments and agencies. 

Drawn on the lessons of wartime experience, the Act was in the process 
of preparation for over two years and represents the thinking of a large 
number of Foreign Service officers, State Department officers, officers of 
other government agencies concerned with the Foreign Service, and mem- 
bers of Congress.*7 In May, 1946, a subcommittee of the House Commit- 


85112 did not take the oral examinations, and 48 received a grade which was not 
passing but which would entitle them to return for a second oral examination after 
one year. 

86 Public Law 724, 79th Congress. 

87 See, for example, the summary of the papers submitted in the prize essay contest 
eonducted by The American Foreign Service Journal during 1944 to encourage sugges- 
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tee on Foreign Affairs went over the complete draft of the legislation very 
carefully in a series of conferences with State Department officials. A 
number of changes were made, most of which concerned greater detailed 
provisions for the administrative structure of the Foreign Service—notably 
the creation of the position of the Director General of the Foreign Service, 
the Board of the Foreign Service, the Board of Examiners for the Foreign 
Service, and the Foreign Service Institute. The Bureau of the Budget 
objected to this spelling out of administrative structure in the basic statute, 
and favored broad legislation authorizing the Secretary of State to pre- 
scribe the necessary regulations and to create such positions or bodies as 
the above by administrative order. The House subcommittee, however, 
wished to strengthen the existing statutory provisions on Foreign Service 
administration and even insisted on establishing by statute for the first 
time the Board of Examiners for the Foreign Service. The Board had 
previously existed by virtue of an Executive Order. These views pre- 
vailed in the final text of the law. 

The House of Representatives adopted the bill by unanimous consent on 
July 20, with numerous commendatory remarks by members of both parties 
as to how carefully it had been prepared.** In the Senate it almost failed 
at one point to obtain che unanimous agreement which was necessary for 
such speedy action during the closing days of Congress. There was a feel- 
ing that a measure of such importance should be debated carefully and 
only after continued effort by Senators Connally and Vandenberg was 
unanimous consent finally obtained and legislative action completed.*® 
This was indeed fortunate for the prospect of holding lengthy debate on 
the bill at that time would have meant postponement of final action until 
the following session of the Congress and delayed adoption of the legisla- 
tion for at least several months. 

Final signature by the President was also delayed because the objections 
of the Budget Bureau to the administrative provisions of the bill appar- 
ently carried great weight with him. The Congress had adjourned, and 
a pocket veto might have resulted had it not been for strong pleas from 
Secretary Byrnes and Assistant Secretary Russell which brought forth the 
President’s signature just in time.*® 

The principal provisions of the act are analyzed in the following para- 
graphs :*? 


tions from Foreign Service officers on how to improve the Foreign Service. The Ameri- 
can Foreign Service Journal, March, 1945, pp. 7 ff. 

38 Congressional Record, July 20, 1946 (daily ed.), pp. 9712-9717. 

39 Same, July 29, 1946, pp. 10485-10486, 10494. 

40 ** How the Legislation Developed,’’ American Foreign Service Journal, September, 
1946, pp. 7-9, 52. 

41 Reorganization of the Foreign Service, House Report No. 2508, 79th Congress, 2nd 
Session. This contains not only a detailed analysis of the changes effected by the bill, 
but also a parallel-column comparison of the texts of the proposed legislation and the 
previously existing legislation. 
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1. Stronger Administrative Direction of the Foreign Service 


The act creates the position of Director General of the Foreign Service 
who, under general supervision of the Secretary of State and Assistant 
Secretary in charge of Departmental administration, is given broad powers 
and responsibilities. Since this is the top administrative position in the 
service, the Director General is to be a Foreign Service officer appointed 
by the Secretary of State from those in the class of career minister or in 
Class I. Statutory recognition is thus given to the position which had been 
first created administratively in 1944, and its importance is emphasized 
by changing its title from ‘‘ Director’’ to ‘‘ Director General.’’ 

A Deputy Director General is also provided for in the act. He is not 
required to be a Foreign Service officer, and may therefore become some- 
thing like a Permanent Undersecretary. 

No mention is made in the Act of the Office of the Foreign Service but 
this will of course continue to be the office in the State Department where 
responsibility for all Foreign Service matters will be centralized. It will 
be headed by the Deputy Director General of the Foreign Service. 

The Act further creates the Board of the Foreign Service, replacing the 
previous Board of Foreign Service Personnel. Like its predecessor, the 
new Board will make recommendations to the Secretary of State regarding 
the personnel management of the Foreign Service. In addition it will 
advise the Secretary on the more general fields of the functions and the ad- 
ministration of the Foreign Service. The legislation attempts to make the 
new Board a more effective instrument by relieving it of many of the de- 
tailed responsibilities of its predecessor (such as recommending promo- 
tions), and freeing it for the consideration of policy questions. The de- 
tailed administrative responsibilities have been transferred to the Director 
General. 

The composition of the new Board will differ in some respects from that 
of its predecessor. Prior to 1939, the Board of Foreign Service Personnel 
consisted of three Assistant Secretaries of State, including the Assistant 
Secretary in charge of Departmental administration who acted as chair- 
man. Following the transfer of the Foreign Commerce and Foreign Agri- 
cultural Services in 1939, representatives from the Departments of Com- 
merce and Agriculture were authorized to sit as members of the Board 
whenever matters of interest to their respective departments were under 
consideration—such as the selection, assignment or training of foreign 
commerce or agricultural officers. 

It was originally expected that the same members would make up the 
new Board but during the final stages of preparing the bill consultations 
among the various interested departments took place which resulted in two 
significant changes: (a) the Director General of the Foreign Service was 
made a full member of the Board, thereby further enhancing his position 
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and giving a top career officer a place on the Board; (b) representatives 
from the Departments of Commerce and Agriculture, together with a rep- 
resentative from the Department of Labor, were given full membership 
on the Board in place of the right to sit only when matters of special in- 
terest to them were being considered. This assures broader representation 
of the other principal interested Departments in the formulation of gen- 
eral policy concerning the Foreign Service. But it will also probably 
make the procedure of such policy formulation much more slow and cum- 
bersome inasmuch as all major questions will have to be cleared with the 
staffs of three other departments besides the Department of State. 


2. Increases in Salaries and Allowances 


This feature has received the widest publicity of any of the changes ef- 
fected by the new Foreign Service Act. It has long been recognized that 
our ambassadors and ministers have been grossly underpaid and that in 
many cases it would be impossible for a deserving individual without pri- 
vate means to hold such a position. The $17,500 maximum salary for am- 
bassadors and $10,000 salary for nearly all ministers have not been changed 
since 1855, and the available allowances to meet the cost of maintaining a 
suitable diplomatic establishment have been far from adequate. The Brit- 
ish Ambassador in Washington, for example, receives about $70,000 in 
salary and allowances tax free, whereas the United States Ambassador in 
London up until now received a total of only about $30,000, of which his 
$17,500 salary was subject to tax. A survey in June, 1945, indicated that 
the Spanish, Brazilian, Peruvian, Swiss, Swedish, and Canadian chiefs of 
mission in the United States also received in total compensation more than 
was received by the chiefs of mission of the United States in those countries.*” 

Under the new legislation the posts held by Ambassadors and Ministers 
are divided into four classes depending upon their importance in the for- 
eign relationships of the United States: Class I, $25,000 per year (as Lon- 
don) ; Class IT, $20,000 per year (The Hague) ; Class III, $17,500 per year 
(as Cairo) ; and Class IV, $15,000 per year (as Managua). In addition to 
these salary increases a substantial new allowance is provided (Section 902) 
for each post to assist in maintaining a residence suitable for the chief of 
mission of the United States. This is designed to meet the unusual expenses 
incidental to maintaining a large official residence abroad and will cover 
expenses which in the past have usually had to come out of the personal 
funds of the Ambassador or Minister. Since it is an allotment to a post 
rather than to an individual it means that funds will be available to main- 
tain the official residence and staff between the departure of one Ambas- 
sador or Minister and the arrival of his successor. 


42 Reorganization of the Foreign Service, House Report No. 2508, 79th Congress, 2nd 
Session, p. 129. 
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The Department of State intends to seek appropriations to provide allot- 
ments under this section of up to $25,000 a year for the most expensive 
posts. Taken in connection with other allowances which are available this 
should bring the total funds of the American Ambassador in London up to 
about $65,000 which is more comparable to the income of his British coun- 
terpart in Washington. 

Salaries of Foreign Service career officers are also increased under the 
new law, although it will be the upper classes which will be the principal 
beneficiaries. Prior to the general federal pay increases of 1945 and 1946, 
these salaries ranged from $2,500 to $10,000. The general pay increases 
for all federal employees raised Foreign Service salaries $770 to $1,200 a 
year for those in the lower classes, and $1,300 to $1,900 for those in the 
upper classes. Officers in Class I did not benefit so much since the top limit 
on their salaries was fixed at $10,000, the same level as that of ministers. 
The Foreign Service Act of 1946 increased this top ceiling to $13,500 and 
established a salary range for career officers of $3,300 to $13,500. Under 
this, Class I officers will receive increases of $2,000 to $3,500 (old level: 
$10,000; new level $12,000 to $13,500). Class II officers will receive in- 
creases up to $1,900 (old level: $9,975 to $10,000; new level: $10,000 to 
$11,900). Officers in the other classes will receive virtually no increases or 
relatively small increases, although they will of course retain the gains re- 
sulting from the general federal pay increases of the past two years.*® 

Foreign Service officers will also benefit by two new allowances estab- 
lished by the Foreign Service Act of 1946.44 The first of these (Section 
901 (2) ii) will cover unusual expenses incurred in establishing residence at 
anew post. Such expenses, which have frequently caused serious personal 
hardship in the past, might include the purchase of new clothing when an 
officer is transferred from a post in the north to a tropical post, or the aequi- 
sition of furnishings and equipment suitable for a different location such 
as electrical appliances to fit a different voltage. Other miscellaneous ex- 
penses involved in setting up a new residence are also covered by this 
allowance. 

The second new allowance (Sections 941-943) covers medical and hospital 
expenses incurred by American personnel in the line of duty abroad. This 
will be of particular help to those stationed at unhealthful and tropical 
posts where diseases like malaria and dysentery are often contracted and 
where adequate medical and hospital care are usually not available. 

The previously existing allowances covering such things as living quar- 
ters, higher costs of living abroad, and official entertainment are continued 
in the new legislation. 


43 ‘What Will My Salary Be?’’ American Foreign Service Journal, September, 1946, 
p. 21. 

44 Other Foreign Service employees who are American citizens will receive these 
allowances. 
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3. Fewer Classes of Foreign Service Officers 


The number of classes of Foreign Service officers is reduced from eleven 
to seven, including a new class of Career Minister which is created. The 
purpose of this is to provide a more realistic basis for classifying the officers 
and administering the system of promotions. It had been found during the 
time since the Rogers Act that there were not eleven different levels of re- 
sponsibility in the Foreign Service, and that the maintenance of that num- 
ber of classes was unduly cumbersome. 

The establishment of a new class of Career Minister, at a salary level of 
$13,500, brings the top rewards of the Foreign Service within the career 
itself rather than outside as heretofore. This rank will be held by oceu- 
pants of certain key positions including those of chief of mission, Counselor 
of Embassy at the largest capitals, Consul General at the most important 
consular posts, and positions of marked responsibility in the Department 
of State. The title of Career Minister will have currency chiefly within 
the Foreign Service itself as opposed to the local title of Ambassador or 
Consul General. 


4, Foreign Service Reserve Officers 


A new category of Foreign Service Reserve officers is created by the For- 
eign Service Act of 1946. These will be individuals with specialized skills, 
appointed for temporary periods up to four years from within or outside 
the government service. During the war this kind of personnel was ob- 
tained through the Foreign Service Auxiliary. The Reserve replaces the 
Auxiliary in this respect and will provide a flexibility in meeting temporary 
needs in all the specialized fields. It will include such officers as cultural 
attachés, labor attachés, and information officers. 

Reserve officers will be grouped in six classes comparable to those of regu- 
lar officers and with corresponding salaries. They will be appointed at 
whatever rank for which they are qualified and will not be obliged to enter 
at the bottom of the scale. 

The establishment of the Reserve is one of the most important improve- 
ments brought about by the new legislation. It will strengthen the For- 
eign Service through the addition of highly qualified individuals from the 
outside, and will provide a body of personnel who, upon returning to their 
own professions, can interpret the Foreign Service program to their local 
communities. 


5. Foreign Service Staff Officers and Employees 


The recent legislation also creates a group of Foreign Service Staff officers 
and employees. This will include those who were previously in the admin- 
istrative, fiscal, and clerical service established by the Act of May 3, 1945, 
and all other American citizens in the Foreign Service working as miscel- 
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laneous and custodial employees. Some Auxiliary officers will likewise be 
absorbed in it. Twenty-two classes of personnel are provided, covering the 
entire range of technical, administrative, fiscal, clerical, and custodial work, 
with salaries running from $720 to $10,000 per year. The middle and 
upper ranks will comprise senior administrative and fiscal personnel, to- 
gether with specialists (such as economie analysts, civil air attachés) who 
have been given long-term appointments as compared with the temporary 
appointments of Reserve officers. The lower ranks will include junior ad- 
ministrative personnel, clerks, radio operators, couriers, custodial, and other 
miscellaneous employees. Appointments to the staff corps will be made on 
a basis similar to that for the regular civil service. 


6. Transfer of Reserve or Staff Officers to the Career Service 


The basic principles of the career system in the Foreign Service have been 
maintained, but greater flexibility and adaptability have been sought in the 
new legislation. To this end provision is made that Reserve officers or Staff 
officers may be appointed to the middle or upper grades of the career service 
after four years’ experience (three years if one is over 31 years of age), 
provided they are qualified and pass certain examinations. 


7. Revision of the Promotion System 


The new law embodies the Navy system of ‘‘promotion-up or selection- 
out’’ for Foreign Service officers. Under this, deserving officers are able 
to receive prompt advancements, and officers who fail to win promotions 
within a prescribed number of years are retired from the service with either 
an annuity or lump-sum settlements. The purpose of the new system is to 
give greater weight to merit than to seniority in the according of promotions. 

Selection boards will be appointed to evaluate the performance of For- 
eign Service officers and determine who shall receive promotions. It is 
planned that these boards shall consist of several Foreign Service officers 
and departmental officers, and that their composition shall completely 
change each year. This will assure every officer that his case will be con- 
sidered by a group of officers reasonably near him in rank, and that if he 
fails to win a promotion during any one year his case can be reconsidered 
the following year by a new board. It is the virtue of the system that 
““selection-out’’ becomes automatic through an officer’s failure to be pro- 
moted within a given period and does not depend upon the affirmative 
action of those in the personnel administration. 

Under the former promotion system, promotions were dependent upon 
recommendation by the Board of Foreign Service Personnel, upon which no 
career officers sat, together with possession of an efficiency rating of satis- 
factory or better from one’s supervisory officer. Since these ratings were 
confidential in character, and were kept secret even from the officer con- 
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cerned, there was widespread criticism of this procedure. The new legisla- 
tion changes this by permitting individuals to be informed of their effi- 
ciency records and the way is thereby opened for the use of such records to 
enable a person to overcome his weaknesses. 


8. Establishment of a Foreign Service Institute 


A Foreign Service Institute is created to furnish in-service training for 
Foreign Service and State Department personnnel and for personnel of 
other government agencies who need instruction in foreign affairs. It will 
replace the Division of Training Services in the Office of the Foreign Serv- 
ice and continue the excellent program already begun by it. The faculty 
of the Institute will be recruited from the leading scholars of the country 
as well as from the State Department and Foreign Service. In addition to 
formal instruction to be given at the Institute itself arrangements will be 
made for Foreign Service officers to work and consult at high levels in the 
Department of State or any agency, business or research organization or 
educational institution where possibilities exist for widening the back- 
ground and raising the professional competence of Foreign Service per- 
sonnel.4® The emphasis will be not alone on training at the beginning of 
an officers career, but at recurrent periods throughout his service. 


9. More Frequent Contact with the United States 


One of the most general criticisms expressed by Foreign Service officers 
has concerned the lack of sufficient opportunity to keep in touch with trends 
of thought and activity in the United States. The new legislation recog- 
nizes this by providing for more frequent and regular return to the United 
States through increased opportunity for home leaves, assignment to the 
Department of State or other agencies, and in-service training. 


10. Other Administrative Provisions 


(a) The retirement system for Foreign Service officers is improved and 
expanded in several respects. 

(b) Foreign Service Staff personnel are granted a salary differential for 
periods at posts where there are unusually difficult or unhealthful living 
conditions (Section 443). 


45 Closely related to this was the establishment of the National War College, July 1, 
1946, under the joint sponsorship of the Departments of State, War, and Navy, to pro- 
vide training for a select group of officers from the armed forces and the Foreign Serv- 
ice. The training, which began in September, 1946, and will continue until June, 1947, 
deals with political-miltary subjects, military strategy and the integration of foreign 
policy with military policy. Ten Foreign Service officers are taking this course. See 
Perry N. Jester, ‘‘National War College and Department of State,’? Department of 
State Bulletin, November 10, 1946, pp. 837-840. 
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(ec) Foreign Service officers assigned to positions in Washington which 
under civil service have higher salaries than their regular salaries will re- 
ceive a salary differential to bring their salaries up to the civil service level 
(Section 571 (d)). 

(d) All alien employees of the Foreign Service are grouped together in 
one category for purposes of administration. 


The foregoing analysis gives some idea of the thorough renovation of the 
Foreign Service which has been effected by the legislative and administra- 
tive developments of the past two years. They embody many of the lessons 
of the past and while they may not represent a perfect solution they do 
constitute a sincere attempt to provide the Foreign Service with adequate 
machinery and personnel for its tremendous post-war duties. Gigantic 
tasks lie ahead in the development of better understanding between peoples, 
and the Foreign Service can exercise tremendous leadership in this field. It 
constitutes our first line of national defense, and, provided it is given suf- 
ficient appropriations, will now be in a much stronger position to do the job 
successfully. 


EDITORIAL COMMENT 


THE INTERNATIONAL COURT OF JUSTICE 


In this number of the JourNAL appears the twenty-fifth annual article 
by our colleague, Judge Manley O. Hudson, on what is popularly known as 
““The World Court.’’ To publish twenty-five consecutive articles on any 
subject is a unique achievement for both the author and the publication 
which carries them. A quarter of a century’s accomplishment is generally 
marked as a jubilee year and celebrated as such. A record of twenty-five 
years in the judicial settlement of international disputes is not only cause 
for jubilation over the past but raises the greatest hopes for the future. 

No one, clearly, is better qualified than Judge Hudson to inform the read- 
ers of the JouRNAL on the organization, procedure, meetings, advisory opin- 
ions, and decisions of the World Court, to offer constructive criticism. 
He was present at the Court’s inception at Paris in 1919 and was a keen 
observer of its establishment in 1920. As a faithful follower, he watched 
its work with sympathy and supported it with zeal until 1936 when his 
interest and devotion were rewarded by election to the Bench of the Court. 
His judicial labors were performed with characteristic energy, constancy, 
and distinction until the Court’s enforced silence during the military occu- 
pation of The Hague by an enemy who knew not law or justice. 

Judge Hudson took an active part at the Washington and San Francisco 
conferences of 1945 in promoting the restoration of the Court substantially 
in its original form and for continuously identical purposes. His four vol- 
umes of World Court Reports covering the years 1922 to 1942,? and his two 
treatises published in 1934 and 1943,? are standard reference works indis- 
pensable to every international law library. 

The American Society of International Law has reason to be justly proud 
of its contribution to the knowledge of the World Court and its accom- 
plishments by the publication of Judge Hudson’s twenty-five annual arti- 
cles. It also feels the greatest satisfaction in the part taken by its officers 
and members in the pioneering years for an international court of justice. 
Outstanding in this work were the initiative of Elihu Root, for many years 
President of the Society, who, as Secretary of State, proposed the trans- 
formation of the Court of Arbitration at The Hague into a permanent 
court, and the indefatigable labors of our predecessor, Dr. James Brown 
Scott, one of the founders of the Society and the founder of its Journal, 


1 World Court Reports, Vols. 1-4, Washington, Carnegie Endowment for International 
Peace, 1934-1943. 

2The Permanent Court of International Justice, a Treatise, New York, Macmillan, 
1934; The Permanent Court of International Justice, 1920-1942, New York, Macmillan, 
1943. 
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in seeking, while Solicitor of the Department of State and later as a private 
citizen, to bring into being the Court of Arbitral Justice recommended by 
the Second Hague Peace Conference of 1907. Both Mr. Root and Dr. Scott 
later participated in the formulation of the Statute of the Permanent Court 
of International Justice, the signature of which actually brought the Court 
into being. Both suffered the disappointment of seeing the Court rejected 
by the Government of the United States, and neither lived to see their 
Government become a member. 

Judge Hudson’s career spans the three eras, first, when there was no 
international court in existence, then during the Court’s twenty years of 
successful operation without membership of or assistance from the United 
States, and, finally, after the Court survived a devastating World War and 
has been restored with the United States a fully supporting member. His 
articles are consequently completely informative and highly authoritative. 
They deserve republication in a single volume marking the first twenty- 
fifth anniversary in recorded history of the judicial settlement of inter- 
national disputes. An evolutionary concept which has become an actual 
reality and persisted in the life of nations for a quarter of a century cannot 
die. It can only progress. 

GrorGE A. FIncH 


Editor-in-Chief 


ENCOURAGEMENT OF THE DEVELOPMENT OF INTERNATIONAL LAW 
BY THE UNITED NATIONS 


In pursuance of its mandate under Article 13 of the Charter, the General 
Assembly of the United Nations has taken a significant step toward encour- 
aging ‘‘the progressive development of international law and its codifica- 
tion.’’ On December 11, 1946, it adopted the following resolution: * 


The General Assembly 

Resolves to establish a committee of sixteen Members of the United 
Nations to be appointed by the General Assembly on the recommenda- 
tion of the President, each of these Members to have one representative 
on the committee. 


1 Journal, No. 58 (Supp. A), p. 470. 
The preamble proposed by the Sixth Committee but not read to the General Assembly, 
ran as follows (Document A/222, 6 December 1946) : 


‘*The General Assembly recognizes the obligation laid upon it by Article 13, 
paragraph (2), of the Charter to initiate studies and make recommendations for 
the purpose of encouraging the progressive development of international law and its 
codification ; 

‘*Realizes the need for a careful and thorough study of what has already been 
accomplished in this field as well as of the projects and activities of official and 
unofficial bodies engaged in efforts to promote the progressive development and 
formulation of public and private international law, and the need for a report on 
the methods whereby the General Assembly may most effectively discharge its obli- 
gations under the above-mentioned provision.’’ 


A Secretariat paper, Document A/122, 17 October 1946, traced the historical back- 
ground of the provision in Article 13. 
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Directs the committee to study: 


(a) the methods by which the General Assembly should encourage 
the progressive development of international law and its eventual codi- 
fication ; 

(b) methods of securing the codperation of the several organs of the 
United Nations to this end; 

(ec) methods of enlisting the assistance of such national or interna- 
tional bodies as might aid in the attainment of this objective and to 
report to the General Assembly at its next regular session. 


Requests the Secretary-General to provide such assistance as the com- 
mittee may require for its work. 

This matter had been placed upon the agenda at the request of the United 
States delegation, and a first draft was offered by the American and Chinese 
representatives ; > proposals were made also by the delegations of the Argen- 
tine Republic * and Saudi Arabia.‘ On the other hand several delegations 
deemed the present world situation to be unfavorable for the work of the 
codification of international law and, without opposing it in principle, 
would have postponed a consideration of the subject. 

The matter was first considered by a sub-committee of the Sixth Commit- 
tee, and later by the Sixth Committee itself.° Account was taken of the 
doubts expressed by the insertion of the word ‘‘eventual’’ before codifi- 
eation. It was generally agreed that the initial task was to study methods, 
and the mandate of the committee was thus limited. Sub-paragraph (b) 
of the resolution grew out of a proposal for consultation with the Economie 
and Social Council. Sub-paragraph (¢) is notable for its recognition of 
the essential role of ‘‘national and international bodies’’ which may be 
official or unofficial. The size of the committee was debated at some length, 
a smaller number of members having been proposed. The report of the 
Sixth Committee ° envisaged a ‘‘fresh approach’’ to the problem, ‘‘in view 
of difficulties encountered in past efforts’’; and it wished the committee to 
be set up to be ‘‘genuinely representative of the main forms of civilization 
and of the principal legal systems of the world.’’ 

The President of the General Assembly designated the following States 
to be represented on the committee: Argentina, Australia, China, Colombia, 
Egypt, France, India, The Netherlands, Panama, Poland, Sweden, Union 
of Soviet Socialist Republic, United Kingdom, United States of America, 
Venezuela and Yugoslavia. Later, after a tribute to the ‘‘strong legal tra- 
dition’’ of South American countries, he added Brazil and thus increased 
the membership to seventeen. A meeting of the Committee is now scheduled 
for an early date. 


2 Document A/C.6/54, 6 November 1946. 

8 Document A/C.6/72, 17 November 1946. 

4 Document A/C.6/81, 21 November 1946, and Document A/C.6/108, 3 December 1946. 
5 Journal, No. 56, Supp. No. 6, pp. 122-127. 

6 Document A/222, 6 December 1946. 
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The General Assembly referred to the same committee the draft declara- 
tion on the rights and duties of States, proposed by the Panamanian delega- 
tion, and it directed the committee ‘‘to treat as a matter of primary im- 
portance plans for the formulation, in the context of a general codification 
of offenses against the peace and security of mankind, or of an International 
Criminal Code, of the principles recognized in the Charter of the Nurem- 
berg Tribunal and in the judgment of the Tribunal.’’ 

A new vista thus opens for developing international law! Those who 
work in the field will take an intense interest in the work of the committee, 
and they will feel reassured if it includes among its members men who, 
having lived with the subject, are capable both of valuing the methods fol- 
lowed in the past and of appraising the changes in the world which now 
necessitate a ‘‘fresh approach.’’ It is gratifying to feel that our progress 
in international organization may mean that continuous attention can now 
be given to ‘‘revitalizing and strengthening international law,’’ and it is a 
happy augury that a high official of the United Nations Secretariat, Mr. Y. 
L. Liang, has been charged with responsibility to that end.’ 

A significant contribution to the committee’s deliberations was made in 
the paper ® read by Sir Cecil Hurst before the Grotius Society in London 
on October 16, 1946. Out of his long experience, Sir Cecil submitted that 
the work to be done with respect to codification, to have ‘‘any chance of 
success,’’ (1) ‘‘cannot be done by Governments or by delegates working 
under Government instructions’’; (2) ‘‘cannot be done upon a purely in- 
dividual basis’’ as the ‘‘ work of one man alone’’; and (3) ‘‘must be under- 
taken on both a national and an international basis.’’?® Even if these views 
should not be wholly shared by the members of the committee they are 
stated with such cogency that they merit the most serious consideration. 

MANLEY O. Hupson 


INTERNATIONAL LAW AND INTERNATIONAL ORGANIZATION 


International law is a law between independent states. The effort to 
form a centralized or super government, evident during the last thirty 
years, implies on the other hand an abolition of independent states. This 
finds its reflection in the League of Nations, which had to recognize the 
continued existence of states, and less strongly in the United Nations Or- 
ganization, which may have abolished the independence of the small states 
not possessing a veto power. It is inherent in the proposal of Judge Rob- 
erts and his friends for a world government. They would have domestic 
de-control, but believe in international control, even of individuals. All 

7 Journal, No. 58 (Supp. A), pp. 475, 485. 

8 Printed privately, under the title ‘‘A Plea for the Codification of International Law 


on New Lines.’’ 
® See Elihu Root, ‘‘The Function of Private Codification of International Law,’’ this 
JOURNAL, Vol. 5 (1911), p. 577. 
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these movements contemplate so fundamental a change in international 
law, and a substitution of some new municipal law, that attention must be 
called to the transformation. The effort of the United Nations to pay lip 
service to the continued prevalence of international law is in a sense contra- 
dictory, for if the United Nations were successful in creating a superstate 
they would have to abolish international law. Perhaps the federalized 
state still will require international law for its members. 

The latest evidence of the change from international to a superstate mu- 
nicipal law is found in the proceedings of the Nuremberg trials. However 
little sympathy needs to be wasted on the Nazi big-wigs there condemned, 
attention must be called to the fact that it was not an old or a new inter- 
national law which was applied, but a new municipal law, a criminal law 
which was not theretofore known. To punish people for making war con- 
templates that judges of other states are in a position to reach such a con- 
clusion, whereas international law had not given anybody authority to 
reach such a judgment. It must be, therefore, that the victors have simply 
availed themselves of their power as victors to judge the vanquished, and 
for that reason it seems unlikely, in spite of Justice Jackson’s predictions, 
that the judgment, however just, will commend itself as an authority in 
international law... Leaving aside the contradiction in terms, the verdict 
is more likely to involve a condemnation, judicial or otherwise, of the lead- 
ers of the losing cause. The efforts to abolish war, however commendable, 
do not seem impressive to those charged with the duty of safeguarding the 
defense of the state. Armaments are today higher than ever before in 
peacetime, and a condition of apprehension and mistrust prevails. These 
facts are largely due to recent departures from international law as we have 
known it heretofore. With the existence of the atomic bomb humanity may 
well be apprehensive as to its future. 

It is to be noted that the really vital international decisions, the peace 
treaties which are supposed to chart the future, have no relation to law. 
They are dictated by political considerations involving all the factors that 
enter into politics. The law is hampered by such arrangements, for they 
become a superior authority. 

We are therefore faced with the condition whether international law can 
prevail in the face of the trend, however unsuccessful, toward a unified 
centralized state. The law’s continuance may be evidenced in the fact that 
treaties on trade and other matters continue to be adopted, and that the 
states regard themselves as independent. 


1 We leave aside the fact that the judges of the Tribunal, in characterizing ‘‘aggres- 
sive’? war as a crime, were each condemning the history of their own nation, that the 
Kellogg Pact had numerous exceptions upon which the signatory nations insisted and 
that the Kellogg Pact had not heretofore been regarded as applying to individuals: 
The New York Times, Oct. 1, 1946, p. 12, col. 3, and Oct. 2, 1946, p. 22. Moreover, a 
military order leaves no ‘‘moral choice’’ to the soldier commanded. 
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The United States Undersecretary of State has recently observed that our 
intervention in the Dardanelles is due to the fact that the United States has 
an interest in all matters which might disturb the peace of nations.” If the 
country is thus to intervene promiscuously in all matters occurring any- 
where, it is likely to have its fingers burned badly. It is a justification for 
the superstate theory consistent only with municipal law, which began with 
the assumption that individuals were subject to the control of international 
law, and was continued by the theory that independent states no longer 
exist. The discredited theory of the ‘‘just war’’ plays its part in this wish- 
ful thinking. All this of course is contrary to fact, but logically a super- 
state must intervene on behalf of every injured person, whatever his nation- 
ality, to redress wrongs which international law had heretofore left to the 
exclusive jurisdiction of his national state. There is an obvious contradic- 
tion, therefore, in leaving the diplomatic protection of the citizen abroad 
within the jurisdiction of his national state. Logically this should be the 
function of the superstate, whether a non-existent international community 
or one of the states arrogating to itself a temporary superiority. That this 
superiority is likely to be challenged and that it leads to alliances and com- 
binations and imperialism is left unnoticed. 

This is not to say that independent states have not common interests, 
which they have heretofore evidenced in their subservience to law and in 
their promotion of administrative unions, a function largely taken over 
now by the Social and Economie Council of the United Nations and its 
Commissions. This is worth while work and there is no intention of dis- 
paraging it. But when it comes to political centralization, a fundamental 
change in state life is inherent. The states show no evidence of a voluntary 
willingness to forego their sovereignty, so that we are left in some dilemma 
as to whether the new theory of subordination can prove effective. To 
speak of international law fitting the new theory is to try to fit a square peg 
into a round hole. This mechanical operation has usually been unsuccess- 
ful. Whether it can be more successful in political international life is 
problematical. The subject deserves more consideration than it has thus 
far received. 

EpwIn BorcHarD 


THE PROBLEM OF WORLD GOVERNMENT 


The United Nations Charter came into force on October 24, 1945, less 
than four months after it was signed. Its inadequacies were not the result 
of any oversight but were deliberately written into the Charter in order 
that the Organization might be firmly grounded in the political environ- 
ment in which it must operate. 

In the period between the signing of the Charter and its coming into 
force atomic energy had been turned by man against man. The calculable 


2 The New York Times, Oct. 2, 1946, p. 14. 
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effects of the release of nuclear energy merged swiftly into the incalculable. 
Was the United Nations Organization already out of date before it came 
into existence? Would the desire for freedom from fear overcome the 
traditions of national freedom? Was world government the counterpart 
in human affairs of the atomic bomb in the realm of science? 

Apparently many thought so. Atomic physicists, Supreme Court Jus- 
tices, and radio commentators signed manifestoes for a world state, a world 
government, a limited world government, or perhaps a government of one- 
half a world. The logicians attempted to substitute logic for experience 
as a solvent for problems of politics. The practical problem of how to get 
from here to there—how to go about setting up a world government—ap- 
parently troubled few of those who regarded world government as a solu- 
tion. It was natural that advocates of world government should object to 
discussing its probability—since it was so improbable that the United 
States and Soviet Russia would wreck the United Nations to please the 
perfectionists. It was natural that advocates of world government pre- 
ferred discussing its desirability to its probability. The United Nations 
is a living reality, and, because it is a human institution, it is not without 
fault. World government has no existence except as a figment of the 
imagination and may easily be imagined as flawless by the untutored mind. 

For those who face the problem at all the favored first step towards 
world government is usually termed ‘‘the abolition of sovereignty.’’ But 
sovereignty is not a fact; nor is it actual power; it is a legal theory, con- 
cerning the authority of the state in the field of law. If you could abolish 
the concept, power would remain. Man-power, natural resources, and in- 
dustrial potentials would remain in Soviet Russia or the United States even 
if the legal concept of ‘‘sovereignty’’ could be ‘‘renounced’’ or ‘‘trans- 
ferred.”’ 

Even if next year a world state could be set up and endowed by its Char- 
ter with supreme executive, legislative, judicial, and administrative powers 
the gap between its legal authority and social and political realities would 
be so enormous as to condemn it in advance to futility. Social life is regu- 
lated not only by law and institutions of government, but by differing 
usages, traditions, moral and religious conceptions, and political and eco- 
nomic ideologies. The creation of any world state is more likely to be the 
result of an evolutionary development. In any particular stage of devel- 
opment law must have roots in these social and political realities or be re- 
duced to the fatuity of a Kellogg Pact. In the present stage the very de- 
feets of the United Nations are evidence that it accords with basic realities; 
but evolution towards the next stage is already noticeable. The decision 
of the Security Council to retain jurisdiction over the Soviet-Iranian con- 

1See Dietrich Schindler, Contribution a l’étude des facteurs sociologiques et psycho- 


logiques du droit international, in Recueil des Cours de l’Académie de Droit International 
de la Haye, Vol. 46 (1933), p. 237. ; 
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troversy even though both states asked for the dismissal of the case is an 
important example of the way in which an international organization can, 
by evolutionary process, increase its authority at the expense of its mem- 
bers. The gathering pressure against the veto privilege will serve to test 
whether the atomic bomb has or has not advanced political possibilities 
beyond existing legal techniques. Further stages might include an in- 
crease in the number of non-sovereign Members of the United Nations, a 
gradually advanced legislative process, dispensing with ratifications, the 
enactment by special majority of rules of law binding on Members, even 
the enactment of laws directly binding upon individuals in delimited fields. 
By a process of evolution, during which the gap between law and social 
reality is never allowed to become too great, an international organization 
ean gradually acquire authority and power never delegated to it. Thus 
the last stage—the creation of a world state—although a revolution in legal 
theory, might come to seem but a relatively slight change in practice. 

This dream, it should be noted, is anathema to the advocates of world 
state or world government. The first immediate step, writes Thomas K. 
Finletter * is to set up ‘‘a rule of law.’’ Later on he changes his timetable 
by stating that law cannot exist without government; but let us quote him: 


‘*. . . We must avoid being taken in by the idea of working into the rule 
of law by gradual steps. Gradualism is just another way of avoiding the 
issue. . . . The fallacy of the gradualist notion lies . . . in its failure to 


recognize that the first step must necessarily be the final one; that no 
nation can give up its nationalist defences before .. .’’ it has security. 
Now if this statement means anything at all, it seems to say that there is, 
indeed, no hope for a world state. 

It might be well to investigate some of the assumptions which seem to 
make a world state so desirable to its advocates. Where did they ever pick 
up the notion that a world state would rest on democracy? If the popu- 
lation of the world is two billion, simple arithmetic and an elementary 
knowledge of government are sufficient to show that over one and one-half 
billion people either do not live in states or territories with a democratic 
form of government or are governed by regimes militantly opposed to po- 
litical democracy. Many less than 500,000,000 people, or less than one- 
fourth of the world’s population, live under a democratic form of govern- 
ment, let alone the many republics here included which are democracies 
only in name. Even if we assume that all men in their hearts are demo- 
cratic, we must not overlook the traditions and political realities under 
which they have grown to adulthood, or the ignorance, illiteracy, inertia, 
or active ideological hostility to majority rule. Moreover a world legisla- 
ture based upon popular representation—assuming that we could establish 
it—would find itself without any community of values and standards, the 

2**Timetable for World Government,’’ in The Atlantic Monthly, Vol. 177, No. 3 
(March, 1946), pp. 53-60. 
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indispensable minimum for viable government. The alternative would be 
the exercise of arbitrary world power by the few. ‘‘ Because of the vastness 
of the territory over which it ruled,’’ writes Gerhart Niemeyer, ‘‘a world 
government would become . . . less dependent on consent, . . . more stand- 
ardized, and therefore culturally more oppressive, than any other 
government.’’ Against a government so divided that it is unable to gov- 
ern, or against governmental absolutism, force is an alternative which can- 
not be ruled out by law. 

This leads to further assumptions underlying the plea for a world state. 
One writer seems to assume that as soon as political units lose their sover- 
eignty wars must automatically cease between them as a mechanical con- 
sequence of their being merged into a larger unit. This assumption over- 
looks civil war. We shail have gained nothing by changing the name of 
war to civil war. Others favor passing a law against war and placing 
‘‘the collective might of the world community’’ or ‘‘preponderant mili- 
tary power’’ behind its enforcement. Unfortunately collective might or 
preponderant military power must have a geographical location, and this 
collective might appears, on examination, to be Russian or American or the 
might of other national groups. True, the assumption of the world gov- 
ernment dreamer is that there will be no Russian state, but it is clear that 
the Russian nation will remain and the people of Russia will think like 
Russians and believe what Russians believe; they may even act like Rus- 
sians. What this suggests is that there may be such a thing as politics— 
even in a world state. Politics is a struggle for power; and where men hold 
deeply entrenched views on nationalism, politics, and economics, the as- 
sumedly automatic application of the collective might of the world com- 
munity turns out to be a matter of power politics—as it is today. Nor is 
the issue avoided by the assumption that since world law would apply 
directly to individuals organized national resistance to political, economic 
or social legislation, applicable urbi et orbi, would become unlikely or im- 
possible. In fine, any belief that by setting up a world state, making its 
laws directly applicable to individuals, passing laws to solve problems 
which have baffled the efforts of men since the beginning of time, and de- 
vising automatic sanctions for their enforcement, any such belief rests upon 
the greatest assumption of all, namely, that human nature and the world 
upon which the world state emerges will already have changed so as to ease 
the tasks of world government. 

This line of reasoning is considered irrelevant and even unfair by those 
who advocate not a world state but ‘‘a limited world government.’’ How- 
ever, their ‘‘limited world government’’ appears indistinguishable from a 
world state. Thus, Thomas Finletter, after advocating ‘‘a limited world 
government,’’ or ‘‘a government narrowly limited to the essential powers 

. necessary to stop war,’’ proceeds to refer to it as ‘‘a super-state . . 
of narrowly limited powers.’’ The confusion here exhibited is more than 
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verbal. The question is one of jurisprudence as well as of politics. It is 
not the quantum of powers exercised by a governmental entity which de- 
termines its juristie character, but its competence to define the limits of 
its own authority. If Mr. Finletter’s ‘‘limited world govenment’’ is com- 
petent to set the limits of its own authority and is, as he says, ‘‘superior 
to the national states,’’ it is more than a world ‘‘government’’—it is a 
world state even though it delegates to its central world government only 
the powers ‘‘necessary to stop war’’ and leaves other powers elsewhere. 
The juridical alternative to a ‘‘world state’’ is not a ‘‘world government’”’ 
but an ‘‘international government,’’ whose authority is conferred and 
delimited by treaty. This alternative is rejected with scorn by Mr. Fin- 
letter, who suggests that if Russia declines our offer of ‘‘a limited world 
government ... we should form the supra-national government with 
those nations who are willing to join it.’’ This is only another way of 
urging Two Worlds instead of One—a fatality to which we are so close 
that it should not be encouraged. 

In polities there are no automatic or permanent solutions. The grave 
problems which divide Soviet Russia from the nations of the western world 
eannot be solved by changing the words in a written document. The 
United Nations’ Charter already provides adequate procedures. With 
unconquerable persistence we can develop the scarcely tapped resources 
of the Charter and extend its metes and bounds. The present alternative 
to the United Nations is not world government but chaos. 

HERBERT W. Briaes 


THE PROBLEM OF MORAL DISARMAMENT 


A decade ago it was a common criticism of the Covenant of the League 
of Nations that it had made provision for military disarmament but no pro- 
vision for economic disarmament. Hostile critics of the League pointed to 
the collective security provisions of the League as insuring the maintenance 
of the status quo, found that the world was divided into the ‘‘haves’’ and 
the ‘‘have-nots,’’ and pronounced the doom of the League unless its mem- 
bers were prepared to make the League an instrument of justice as well as 
a means of preventing aggression. Friendly critics, while not denying the 
disturbing factor of the unequal distribution of resources among the lead- 
ing nations, insisted that the proper solution was not to attempt to establish 
new political frontiers but to lower the economic barriers between states, 
to remove the obstacles to the free fiow of trade, to open up the channels of 
commerce, to promote economic disarmament side by side with political dis- 
armament. Only a few critics saw clearly the importance of a third factor, 
that of moral disarmament; and none were able, under the circumstances, 
to formulate it in terms of a rule of law. 

It remained for the development of the Nazi Government in Germany to 
bring home to the international community the danger latent in the com- 
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bination of national fanaticism and the newest instruments of aerial war- 
fare. Nationalism of an exaggerated character was not a new phenomenon 
in international relations, and it had been a provocative cause of war long 
before the doctrines underlying Mein Kampf came to form the basis of a 
new order in Germany. But with the Nazi regime nationalism took on a 
fanatical character. It became a pathological condition dominating not 
merely the constitutional organization of the state but its foreign policy as 
well. Constitutional liberties disappeared. Government was no longer 
based upon the will of a free people, but upon the will of the Fuehrer. In 
foreign relations the basic principle of the juridical equality of states was 
denied. Expansion by means of the conquest of inferior peoples was 
openly proclaimed, and the conception of world domination became no 
longer the dream of visionaries but the program of men in power. 

How was it that ideas so contrary to the inheritance of great masses of 
the German people could have taken so strong a hold upon them? Neither 
the economic grievances caused by the Treaty of Versailles nor the intrinsic 
worth of the new conceptions constituted of themselves a sufficient explana- 
tion of the unanimity with which a whole people responded to the eall of 
their leader. Intimidation played a large part. But in addition to intimi- 
dation there was the ever-present and all-pervading power of the govern- 
ment to control and direct public opinion. On the one hand the Nazi Gov- 
ernment was able to shut off the sources of information from abroad and 
the exchange of ideas within the country. By a rigorous suppression of 
public meetings, by denial of the freedom of the press, by a system of 
espionage, and by control of the instruments of communication with foreign 
countries, the Nazi regime was able to deny the free play of ideas that might 
have corrected the extravagances of its own ideology. 

But of equal or perhaps greater effectiveness than mere suppression of 
freedom of information and expression was the power of the regime to di- 
rect the thought of the people by its monopoly of education and of radio 
broadcasting, which enabled it to instill into the minds of young and old 
alike sentiments of suspicion and distrust of other peoples. Every ill from 
which Germany suffered could be attributed to the acts and policies of for- 
eign governments. Germany could be made to appear in danger of attack 
from states which themselves were fearful of a German attack. By per- 
sistent reiteration, ideas could be made to take on the character of fixed 
complexes, to which even normally fair-minded people fell victims. 

By the time that the international community realized the imminent 
threat to the peace presented by the combination in the German Govern- 
ment of totalitarian control over the domestic life of the country and aggres- 
Sive nationalism in its foreign relations it was already too late to act. For 
the German leaders had in their possession instruments of warfare which 
made it possible for them to inflict irreparable destruction upon individual 
states before the international community could organize its combined forces 


> 
1 
’ 
| 


114 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


to overcome the aggressor. What conclusion are international lawyers to 
draw from the experience? Clearly that the international community has 
the right to anticipate the purposes of such a government and to take meas- 
ures in due time to prevent their accomplishment. This means, in practical 
terms, that in determining what constitutes a threat to the peace, in accord- 
ance with the terms of Chapter VII of the Charter, the United Nations may 
consider not merely the size and the strategic disposition of the military 
forces of a country but the totalitarian character of its government and the 
degree of aggressive nationalism which it manifests in the conduct of its 
foreign relations. 

But these are elusive factors upon which to base a decision to take action 
to protect the peace of the community. The totalitarian character of the 
government might be agreed upon without difficulty. But the existence of 
a dangerous form of aggressive nationalism would be a more subtle matter 
to determine. Proclamations of national policy can not always be read 
literally. Ideologies do not always bear translation into terms of actual 
intent. It is scarcely to be expected that another Hitler, if he should arise, 
would proclaim his intentions so openly. Moreover, democracies are by 
their very nature slow to attribute to other states intentions of aggression 
which are contrary to their own constitutional traditions. Those which 
might be called upon to take the lead in anticipating acts of aggression 
would be by their very traditions of liberty and their respect for the rights 
of others reluctant to have recourse to force except in the presence of a 
threat to the peace so imminent as to leave no doubt of the danger of delay. 
Unhappily, as in the case of Germany, the final act of aggression, if a state 
should be intent upon committing one, would be carefully timed; and with 
the newest instruments of destruction at hand the act of aggression would 
probably have attained its objective before the international community 
had come to a decision to take action. 

It would seem, therefore, that measures taken by the United Nations for 
the solution of the problem of military disarmament can only be partly 
effective unless accompanied by measures looking also to moral disarma- 
ment, to the elimination as far as possible of the spirit of fanatical na- 
tionalism that might lead a country to use new weapons of aggression 
when they became available to it. The fact that investigation by an inter- 
national authority of the conditions existing in each country is made an 
essential condition of the plan of control of atomic energy proposed by the 
United States is of itself a confession that in so crucial a matter states are 
not prepared to trust their pledged word. That is not a matter of surprise, 
in view of past traditions of national defense and the complexes that have 
developed during years of political isolation. But even the most effective 
methods of investigation that may be adopted as a means of controlling 
the use of atomic energy may prove to be only partly successful unless some 
degree of mutual confidence can be created between states whose conflicting 
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ideologies are at present a cause of suspicion and distrust. Obviously this 
confidence can not be brought about by mere declarations of good inten- 
tions; it must be founded on mutual understanding based upon the recog- 
nition of common interests that surpass in scope and importance any differ- 
ences that may exist in lesser matters. To bring about this recognition 
of common interests dominating all others, new rules of law are in process 
of development. 

It is significant that wher2as the Covenant of the League of Nations con- 
tained no suggestion of an international ‘‘bill of rights’’ the Charter of the 
United Nations refers to ‘Shuman rights and fundamental freedoms’’ from 
the beginning to the end of that document. In summary the member gov- 
ernments pledge themselves to take joint and separate action, in codpera- 
tion with the organization, for the promotion of ‘‘universal respect for, and 
observance of, human rights and fundamental freedoms for all without dis- 
tinction as to race, sex, language, or religion.’’ This is a far-reaching 
agreement, with clear implications of moral disarmament. If it can be 
given practical effect within a reasonable time there is hope that military 
and economic disarmament may become a reality. What does it mean in 
terms of international law? 

In the first place it means that the political status of a people within its 
own borders is now a matter of concern to the international community. 
It is no longer a purely domestic question what liberties a state may choose 
to grant to its individual citizens. If the international community now 
demands certain fundamental rights for the citizens of every state, it does 
so not merely for altruistic reasons, to elevate the status of man as a human 
being, but rather as a condition of its own survival. Almost thirty years 
ago a great American statesman, Elihu Root, confronted with the conflict 
between democracy and German military autocracy, observed that the two 
opposing systems could not live side by side. ‘‘The world can not be half 
democratic and half autocratic. It must be all democratic or all Prussian. 
There can be no compromise.’’ Today the conflict goes even deeper. It 
is not only a conflict between forms of government but between the ends 
and objectives of government, between ideologies, between conceptions of 
the kind of civilization that men are seeking to attain. Is the conflict an 
irrepressible one? There is no doubt that it is irrepressible in its military 
aspects. Competitive armaments would be a fatal obstacle to a world of 
law and order even if the several nations had the same forms of govern- 
ment and the same political ideals. Where they do not, as they do not 
today, the effect could not be in doubt. The invention of new instruments 
of destruction has merely given additional urgency to a problem that would 
in any case have been a pressing one. 

But is the conflict equally irrepressible in its political and social aspects? 
Can democracy and dictatorship codperate together for the ends proclaimed 
in the Charter? Can states which respect human rights and fundamental 
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freedoms come to rely upon the good faith of totalitarian governments and 
work hand in hand with them in the promotion of common interests? Are 
the conflicting ideologies actually in as sharp opposition as they appear to 
be? There is no definitive answer to be given to these questions. But cer- 
tain conditions are clear if codperation is to be effective. Dictatorship need 
not be it itself a direct threat to the peace. If it is in one sense a dangerous 
situation that millions, perhaps many millions, should be responsive to the 
eall of a leader and should be ready to accept his judgment of their best 
interests and his decision as to the policy to be followed in relation to other 
states, yet the will of the dictator may not necessarily be aggressively na- 
tionalistic, it may not threaten the liberties of other peoples even though it 
denies them to its own people. Much would depend upon the power of the 
dictator, upon his own personal aims and ambitions, and upon the tradi- 
tions of his people. 

But if dictatorship and totalitarian government need not constitute a 
direct threat to the peace, it can scarcely be doubted that they constitute a 
latent or potential threat, a threat which may become actual when their con- 
trol over the thought of their peoples goes so far as to instill false views and 
create a perverted conception of the attitudes and policies of other coun- 
tries. In the present conflict of ideologies the one hope of peace lies in 
keeping open the channels of communication between one country and an- 
other, and in giving to every people access to the sources of information so 
that they may obtain a reasonably fair knowledge of the ideals and policies 
of other peoples. Official propaganda, by radio or press, directed against 
the policies of other states should be regarded as an act of aggression, only 
less of a menace to the peace than military threats because less imminent. 

The conflict between opposing ideologies is therefore irrepressible or not 
irrepressible according to the extent to which the states holding them are 
prepared to refrain from hostile propaganda and to respect scrupulously 
the right of every state to pursue its own domestic ideals and to develop 
its own national civilization without interference by others. Tolerance is 
here the one condition of peace, tolerance and the fundamental principle so 
frequently emphasized by the American States of mutual respect by each 
for the sovereignty and independence of the others. The threat to the 
peace comes not from the democracies. Their traditional love of liberty, 
their tendency to question motives and to discuss policies, makes them re- 
luctant to put pressure upon others and gives assurance that they would not 
abuse the power to control others if they had it. Fear of the possibility 
of future aggression is what creates suspicion and doubt; and it would ap- 
pear that the best assurance that could be given by a state of the sincerity 
of its pledge not to encroach upon the liberties of other states would be the 
fact that within its own borders it observes scrupulously the liberties 
of its own citizens. 
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The members of the United Nations have pledged themselves to take joint 
and separate action, in codperation with the organization, for the promotion 
of universal respect for and observance of human rights and fundamental 
freedoms. It is not to be expected that the respective pledges can be car- 
ried out by a single proclamation or decree. Tne fulfillment of the obliga- 
tion by each state must in many cases be a matter of time. In large part 
the execution of the pledge must be left to the individual state, acting 
through its own constitutional procedures. Only where there is a threat 
to the peace is it to be expected that the Security Council of the United 
Nations will be called upon to take action. Here the problem will be one 
of degrees of danger. Apart from cases of fanatical nationalism, where the 
international community would be justified in taking prompt action, the 
most urgent situation is that of relieving the tension between states due to 
suspicion and distrust. To this end the channels of communication must be 
kept open and access to the sources of information kept free. This is not 
a counsel of perfection, but an obligation under existing law. The obliga- 
tion is one which can not be deferred or qualified, for upon it depends the 
possibility of developing a sufficient degree of mutual confidence to make 
military disarmament possible. In this connection the American Republics 
have already led ‘.1e way with the resolution of the Conference on Problems 
of War and Peace, held at Mexico City in 1945, which recommends: ‘‘ That 
the American Republics recognize their essential obligation to guarantee to 
their people free and impartial access to the sources of information,’’ and 
that measures be taken ‘‘to promote a free exchange of information among 
their peoples.’’ 

The urgency of the problem of moral disarmament gives to the program 
of the United Nations Educational Scientific and Cultural Organization a 
high political as well as a social character. UNESCO can not be expected 
to meet acute or overt threats to the peace. That problem, if unhappily it 
should arise, must remain for the Security Council of the United Nations. 
But the new agency, assuming universal membership in due time, should 
be able, in collaboration with the Commission on Human Rights of the 
United Nations, to accelerate greatly the progress of states in removing 
the barriers to mutual understanding. The constitution of the agency em- 
phasizes significantly that a peace based exclusively upon the political and 
economic arrangements of governments would not be one that could obtain 
the sincere support of the peoples of the world and that a lasting peace 
must be founded ‘‘upon the intellectual and moral solidarity of mankind.’’ 

CHARLES G. FENWICK 


SOVEREIGNTY IN ANTARCTICA 


The recent sending of a large United States expedition to Antarctica has 
revived interest in the complicated legal problems relative to the acquisition 
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of sovereignty in such areas.‘ British Commonwealth, Norwegian, French, 
Argentine, and Chilean claims vie with those of the United States. The 
basic problem of acquisition of sovereignty is complicated by a new claim 
which was recently made by the Argentine Government.” In a decree is- 
sued on October 9, 1946 the Argentine Government claims sovereignty over 
the Argentine continental shelf and the waters covering it. The decree in- 
voked as precedents the United States and Mexican Governments’ orders 
of a similar character. The United States precedent evidently refers to 
the Presidential Proclamations and Executive Orders of September 28, 
1945, which have already been analyzed in this JourNAL by Professor 
Borchard, who refers also to the comparable Mexican decree.* The United 
States claim related to the right to exploit the submarine resources of the 
continental shelf and the fisheries superjacent thereto. Although the spe- 
cific claim was not then envisaged, the legality of the exploitation of re- 
sources lying under adjacent waters finds support in the writings of two 
Argentinian jurists.‘ The Antarctic as a potential source of petroleum for 
the satisfaction of Argentine needs, seems to have been under consideration 
for some time.° 

Obviously, however, such a claim with reference to submarine lands and 
to waters adjacent to the Antarctic continent must find basic support in 
the maintenance of a claim to sovereignty over the land itself. Both the 
Argentine and the Chilean claims seem to rely partly on the sector principle 
and partly on various assertions of their claims and overt acts of explora- 
tion and administration. The Chilean claim was stated in a decree of 
November 6, 1940, asserting sovereignty over all the lands, islands, islets, 
reefs, pack-ice, and the appurtenant territorial sea lying in the area 
bounded by the meridians of 53° and 90° East longitude.’ The Argentine 
Government, upon being notified of this decree, reserved all its rights. It 
referred to its claim as being based on effective and continuous occupation 
since 1904 and to subsidiary bases of title such as geographic propinquity. 
It concluded by suggesting that the only possible general international solu- 
tion was to convene a conference of the states interested. The Argentine 
note also referred to the Falkland Islands, the sovereignty of which has so 
long been in dispute between that State and Great Britain.* One of the 

1 The problems are well explored in Smedal, Acquisition of Sovereignty Over Polar 
Areas, 1931, and in Hyde, C. C., ‘‘ Acquisition of Sovereignty Over Polar Areas,’’ in 
Iowa Law Review, Vol. 19 (1934), p. 286. 

2 See document in Supplement, below, p. 11. 

8 This JOURNAL, Vol. 40 (1946), p. 53. 

4 Ruiz Moreno, Derecho Internacional Publico, Vol. 2 (1940), p. 49; A. Podesta Costa, 
Manual de Derecho Internacional Publico, 1943, p. 99. 

5 Carlos Rodriguez, La Republica Argentina y las Adquisiciones Territoriales en el 
Continente Antartico, 1941, p. 31. 

6 See Pinochet de la Barra, La Antdrtida Chilena, 1944. 


7 Same, p. 23. 


8 Same, p. 157. Compare Goebel, The Struggle for the Falkland Islands, 1927. 
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principal British antarctic claims is that to the Falkland Islands Depend- 
ency, based on the sector theory and resting upon the projection of longi- 
tudinal lines outward from those islands.® 

Should it become apparent that the resources of Antarctica or its air- 
strategical potentialities are of great importance, it will no doubt become 
necessary to settle the conflicting claims to sovereignty. Any decision in 
regard to that area would obviously be a powerful precedent for the settle- 
ment of comparable claims in the Arctic despite the physical differences 
between the two areas. It is possible that the matter could be adjusted by 
a conference such as that which produced the Berlin Act of 1885 concern- 
ing Africa. On the other hand it would facilitate the work of such a con- 
ference if there were first a decision by the International Court of Justice 
regarding the applicable law. The decision of the Permanent Court of 
International Justice in the Eastern Greenland ease is evidence that such a 
question ean be handled judicially. The matter might well be referred to 
the Court for an Advisory Opinion by the Gereral Assembly of the United 
Nations in the interest of peace and of the progressive development of inter- 
national law. It might equally be referred to the Court by any two states 
whose claims in Antarctica conflict. In the latter case one might anticipate 
that other interested states would ask leave to intervene under Article 62 
of the Statute. 

C. JESSUP 


REVOLUTIONARY CREATION OF NORMS OF INTERNATIONAL LAW 


Law is a dynamic system of norms which, in continuous concretization 
and individualization, develops from the basic norm above to the last act of 
mere execution below. Law is a normative system which itself regulates 
the creation of its own norms. The legal order must, therefore, establish 
norms which give determined organs the power to create, change, abolish, 
apply, and execute the norms of a particular legal order. Such power 
we call competence or jurisdiction. The order of competences of a particu- 
lar legal community we call its Constitution. The Constitution must define 
what persons shall act as organs, what their competence is, and by what 
procedure it is to be exercised. It may, in addition, prescribe, positively or 
negatively, certain contents. A legal norm is, therefore, valid if it has been 
created by the Constitutionally prescribed procedure and (or) is in con- 
formity, as to contents, with the Constitution or the immediately higher 
norm. It remains valid as long as it has not been changed or abolished by 
a procedure also provided for by the Constitution. The Constitution may 
also contain norms for its own change, perhaps prescribing particular pro- 
cedures for such action. 

But law can also be changed or created otherwise than by the Constitu- 
tionally prescribed procedures, this also ‘‘illegally’’: ex injuria jus oritur. 


9G. H. Hackworth, Digest of International Law, Washington, 1940-, p. 462. 
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‘‘The principle of legitimacy is qualified by the principle of effectiveness.’’ ? 
In a broader sense, any ‘‘illegal’’ creation of a norm, whether general (a 
Statute) or individual (a judicial decision), which, in spite of its ‘‘ille- 
gality,’’ asserts itself as law, may be called a ‘‘revolutionary’’ creation of 
law. But we must distinguish between a truly revolutionary and a merely 
‘‘unconstitutional’’ creation of law. 

Let us look, first, at municipal law. The ‘‘unconstitutional Statute,’’ the 
‘*illegal’’ decision of a Court of last instance ? is, nevertheless, valid law, if 
the Constitution provides no particular procedure for abolishing it, or, if 
such procedure is provided, as long as the decision has not been abolished by 
this procedure. ‘‘Illegality of a norm means possibility of abrogating the 
norm (otherwise than in the normal way) or punishing the norm-creating 
organ.’’* Such ‘‘illegal’’ creation of law must, therefore, be regarded as 
authorized by the Constitution, although the Constitution may provide a 
special procedure for abolishing it. The ‘‘unconstitutional Statute’’ is a 
legal feature which, paradoxically, may, but must not, appear in a legal 
order. But the revolutionary creation of law is a universal phenomenon 
under any municipal legal order. 

Revolution in the legal sense oceurs if a Constitution, particularly its 
basie norm, is changed contrary to the Constitutionally prescribed proce- 
dure. It is legally irrelevant whether such change is peaceful or violent, 
whether the revolution starts from below or above—the coup d’etat—, 
whether the triumphant new regime entirely changes the legal order or ac- 
cepts most of the legal order of the previous regime, whether the new legal 
order which the revolution brings about is better or worse than the old, 
whether the revolution is of far-reaching historical importance or only a 
game of politicians. Even the most drastic change in the contents of a Con- 
stitution is legally not revolutionary if it is brought about by Constitutionally 
prescribed procedure.* Even a slight and peaceful change is legally revolu- 
tionary if brought about by a procedure not provided by, or in violation 
of, the Constitution in force. Revolution means the discontinuity of the 


1H. Kelsen, General Theory of Law and State, Cambridge (Mass.), 1945, p. 119. 

2 Erie Railroad v. Tompkins (304 U. 8. 64, 58 S. Ct. 817) (1938) not only overruled 
Swift v. Tyson, but held, repeating the words of Justice Holmes, that ‘‘ Swift v. Tyson 
was an unconstitutional assumption of power, by courts of the United States.’’ Never- 
theless, under the principle of res judicata Swift v. Tyson (16 Pet. 1, 10. L. Ed. 865) 
(1842), was valid law for ninety-six years. 

3 Kelsen, work cited, p. 371. 

4 Whether Italy’s change from monarchy to Republic was legally a revolutionary cre- 
ation of law, depends on whether such change was or was not brought about in con- 
formity with a procedure provided by the Constitution of the Kingdom of Italy in force 
at that time. 

5 The American Republics held the change from the Vargas regime in Brazil to be 
Constitutional for diplomatic reasons, so as to avoid the problem of the recognition of a 
de facto government. But the overthrow of President Vargas by a palace revolution 
was, from a legal point of view, certainly revolutionary, as contrary to the Vargas Con- 
stitution of 1937, then in force. 


EDITORIAL COMMENT 121 


legal order. It cannot be understood from the point of view of the legal 
order which has been violated. According to that legal order it constitutes 
an illegality. <A ‘‘right to revolution’’ cannot exist as a right in the sense 
of positive law. In such a case everything depends on effectiveness. If 
the revolution succeeds it abolishes the old and creates a new legal order; 
if it fails the revolutionaries are, under the old legal order, traitors.® 

But, while revolutionary creation of law cannot be legally understood 
from the point of view of the old municipal law, it is the positive norm of 
effectiveness of the supra-ordinated international law which guarantees the 
continuity of the municipal legal order and the identity of the international 
personality of the State. Revolution, therefore, must be understood as a 
procedure of creating municipal law provided for by international law. 
There is also a procedure of international law itself, debellatio, which con- 
stitutes a revolutionary form of creation of municipal law. The revolu- 
tionary creation of municipal law, which leads us to international law, has 
been the subject of many studies. But little attention has been given to 
the possibility of a revolutionary creation of law on the level of inter- 
national law itself. 

International law also has its constitutional norms; there is the constitu- 
tion of general international law, there are the constitutions of particular 
international communities, like the United Nations, based on particular, 
treaty-created, international law. International law also regulates the cre- 
ation of its own norms, by custom or by the treaty procedure.’ Here, too, 
norms of international law may be created in contradiction to the constitu- 
tionally prescribed procedure, or in violation of certain contents of hier- 
archically superior norms of international law. Here again there is no revo- 
lutionary creation of law, however drastic the change in contents may be, if 
the new law has been created in conformity with the procedure prescribed 
by the international law in force.® 

We need first to consider a possible revolutionary creation of general 


6 Hence the paradoxical situation of the crime of treason. In positive Common Law 
it is the highest crime, standing in a category apart. But a successful revolution leads 
to an original creation of law. ‘‘Those who lose are the traitors,’’ says the King in 
Calderén’s La Vida es Sueno. An old English verse reads: 

‘¢Treason cannot prosper, What’s the reason? 
For if it does, who would dare to call it treason?’’ 

7 See Josef L. Kunz: ‘‘The meaning and the range of the norm pacta sunt servanda,’’ 
in this JouRNAL, Vol. 39 (1945), pp. 180-197. 

8 At the World Health Conference, held in the Summer of 1946 in New York, it was 
proposed that the World Health Assembly of the new World Health Organization should 
have jurisdiction of enacting regulations, immediately binding upon member-States with- 
out ratification, except if specifically rejected by a member-State. The Belgian repre- 
sentative, rejecting this proposal, spoke of a ‘‘revolutionary change of international 
law.’’ But legally such a norm, created by the treaty procedure, with the consent and 
ratification of the contracting parties, and binding only upon member-States, would not 
be revolutionary at all. 
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international law, by overthrowing the whole present international legal 
order and its basic norm, so that apparently the new international law 
could not be legally understood from the point of view of the international 
law actually (or previously) in force. It is true that general international 
law, although a primitive legal order, has shown since the Renaissance a 
high degree of stability, far superior to that of the more advanced munici- 
pal legal orders. But such revolutionary change is thinkable. Such an 
idea was held widely in early Bolshevik Russia. The idea, as expressed by 
the leading Soviet international lawyer, Eugene Korovin,® was to look at 
the present international law as something intrinsically bad from a Marxist 
point of view and theoretically superfluous. The aim was to overthrow by 
a world-revolution the present system of a plurality of sovereign, capitalis- 
tic states, and to replace it by a world-wide Soviet state, of which the Union 
of Soviet Socialist Republics, an open state under the Constitution of 1923, 
was to be the nucleus. In such ease the present international law would be 
overthrown and replaced by a Marxist world-law, a wholly intra-Soviet 
municipal law. Only for the period prior to the victory of the world revo- 
lution was Korovin willing to recognize an ‘‘international law of the transi- 
tion period’’: general international law, he held, had lost its validity be- 
tween a Soviet state and the capitalistic world; the Soviets would be bound 
only by treaties. This construction is already theoretically untenable; for 
the norm pacta sunt servanda of general international law is the reason for 
the validity of all treaty-made law. And as the Soviet world revolution 
has, up to now, not succeeded, the present international law has remained 
in force and is binding on the Soviet Union. 

Undoubtedly such ‘‘revolutionary’’ change of the present international 
legal order would again depend on effectiveness for validity. But the ques- 
tion arises whether such creation of new law, even if effective, would legally 
have the character of revolutionary creation of law. Revolutionary cre- 
ation of municipal law is revolutionary because it is illegal under municipal 
law; it is only the positive norm of effectiveness of international law which 
validates the revolutionary creation of municipal law. The latter is, there- 
fore, a legal form of creation of municipal law provided for by international 
law. But general international law has no superior positive law above it 
and contains the positive norm of effectiveness. There is no rule of general 
international law which makes such ‘‘revolutionary’’ change illegal. In 
consequence the so-called revolutionary change of general international 
law must be understood as a legal procedure for the change of its Constitu- 
tion provided for by the Constitution itself, on condition of effectiveness. 
It follows that the legal figure of ‘‘revolution’’ has no place in general 
international law, which is the only legal order in which there can be no 
revolution in the legal sense. 


9 E, A. Korovin, Das Vélkerrecht der Ubergangszeit (German translation), 1929. See 
also T. A. Taracouzio, The Soviet Union and International Law, New York, 1935. 
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But there is the possibility of the creation of particular treaty-made in- 
ternational law, made not in conformity with the supra-ordinated general 
international law. Examples are not rare to-day. 

We may refer to the creation of the norms—both as to procedure and 
econtents—which form the basis of the War Crime Trials in Germany and 
Japan. A jurist can hardly admit that he is dealing here with normal, or 
long-established, international law, with a mere routine application of inter- 
national law, already previously valid. But this problem would demand a 
whole volume for its investigation. 

There are other recent examples, such as Article 2, par. 6, of the Charter 
of the United Nations, according to which the Organization shall ensure 
that non-members act in accordance with the principles of Article 2, so far 
as may be necessary for the maintenance of international peace and se- 
eurity. This paragraph has a predecessor in Article XVII of the Covenant 
of the League of Nations.'° Article XVII left it entirely to the discretion 
of non-member states whether they should accept or not accept the invitation 
of the Council. In the Eastern Carelian case Tchitcherin sharply rejected 
the invitation and Soviet Russia declared that any attempt to apply Article 
XVII against her would be considered as a hostile act. Article XVII does 
not attempt legally to bind non-member states. True, it provides that, if 
the third state rejects the invitation and resorts to war against a member 
State, the provisions of Article XVI shall be applicable against it. But 
such measures would not have the legal character of sanctions for sanctions 
in the legal sense presuppose the violation of a legal duty and non-members 
are not bound by the Covenant. Article XVII was, therefore, not in viola- 


10 Art. XVIT. 


1. In the event of a dispute between a Member of the League and a State which 
is not a Member of the League, or between States not Members of the League, the 
State or States not Members of the.League shall be invited to accept the obligations 
of Membership in the League for the purposes of such dispute, upon such conditions 
as the Council may deem just. If such invitation is accepted, the provisions of Arti- 
cles 12 to 16 inclusive shall be applied with such modifications as may be deemed 
necessary by the Council. 

2. Upon such invitation being given the Council shall immediately institute an 
inquiry into the circumstances of the dispute and recommend such actions as may 
seem best and most effectual in the circumstances. 

3. If a State so invited shall refuse to accept the obligations of membership in 
the League for the purposes of such dispute, and shall resort to war against a Mem- 
ber of the League, the provisions of Article XVI shall be applicable as against the 
State taking such action. 

4. If both parties to the dispute when so invited refuse to accept the obligations 
of membership in the League for the purposes of such dispute, the Council may 
take such measures and make such recommendations as will prevent hostilities and 
will result in the settlement of the dispute. 


See the well-known Commentaries on the Covenant by Schiicking and Wehberg, Ray, 
and Géppert, as well as the following monographs: E. Morpurgo, ‘‘L’articolo 17 del 
Patto della Societa delle Nazioni ed il diritto internazionale consuetudinario,’’ in Revue 
de Droit International (Sottile), 1925, pp. 177-185); A Bavaj, L’interpretazione dell’ 
articolo 17 del Patto della Societa della Nazioni, 1931; R. Weinberg, Vélkerbund und 
Nichtmitgliedstaaten, 1932. 
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tion of the general international law then in foree. Article 2, paragraph 6, 
of the Charter takes a different approach. Two completely different inter- 
pretations of it have already been given. Goodrich and Hambro? state 
emphatically that ‘‘the Charter does not of course create any legal obliga- 
tions for non-member States. They are, therefore, not obligated in a legal 
sense to act according to the principles of the Charter for any purpose 
whatever.’’ True, there is, under Article 35, the possibility of the aecept- 
ance of the Charter pro hac vice by non-members, as under Article XVII 
of the Covenant. But it is also true that the UN is bound to ensure that 
non-members act in accordance with the principles of the Charter whether 
they have accepted or not. In this case the Organization, according to 
Goodrich and Hambro, ‘‘assumes authority not based on the consent of the 
States affected’’ and the Charter ‘‘ provides for the imposition by foree, if 
necessary, of the prescribed conduct without any legal basis in contractual 
agreement.’’ But that is no solution and no juridical explanation. For 
the authors can only mean that such action constitutes either old-fashioned 
intervention and war, not sanctions, or that the Charter imposes upon the 
Organization the duty to act with no basis in law at all, or a duty to act 
illegally. 

Kelsen,'” on the other hand, interprets Article 2, paragraph 6, as claiming 
that the Charter is legally binding upon non-member States. Under Arti- 
cle 2, paragraph 6, only Article 2 would be binding, but Article 2, para- 
graph 2, covers all the obligations under the Charter. Kelsen considers 
that non-members are even legally bound to register their treaties (Article 
102). He even goes so far ** as to say that the Charter claims to constitute 
general international law and that, if this interpretation is accepted, all the 
States of the world would be ‘‘members’”’ of the UN. 

This interpretation seems to go too far in any case. Article 2, paragraph 
2, covers all the obligations under the Charter, it is true, but imposes this 
duty ‘‘in order to ensure to all of them the rights and benefits resulting 
from membership,’’ a purpose which naturally makes no sense in the case 
of non-members. Such wide interpretation would, under Article 17, bind 
non-members even to bear the expenses of the Organization. The fact that 
the Charter distinguishes between members and non-members, the exclusion 
of Franco-Spain from membership, and the unsuccessful application for 
membership by a number of States, show that the Charter only constitutes 
particular international law, although it may have, like the League, a tend- 


11 Leland M. Goodrich and Edward Hambro, Charter of the United Nations: Com- 
mentary and Documents, Boston, 1946, pp. 70-71. 

12H. Kelsen, ‘‘Sanctions in International Law under the Charter of the UN,’’ Iowa 
Law Review, Vol. 31 (1946), pp. 499-543, at p. 502. 

13 Work quoted, note 12, p. 512. 

14H. Kelsen, ‘‘Membership in the United Nations,’’ Columbia Law Review, Vol. 
XLVI (1946), pp. 391-411, at pp. 394, 411. 
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ency toward universality. It seems to follow that Article 2, paragraph 6, 
cannot intend to bind non-members by all the norms of the Charter. But 
by what norms? Would a non-member State be legally bound to make 
available armed forces to the Security Council under Article 43? Is Swit- 
zerland legally bound to grant rights of passage to UN troops? Finally 
the restricting phrase ‘‘so far as may be necessary for the maintenance of 
peace and security’’ must not be forgotten. 

We need, first, the ‘‘jurisprudence’’ of the UN to determine the meaning 
and range of Article 2, paragraph 6. The wording of this clause does not 
compel the adoption of the construction that non-members are thereby 
legally bound. But if this interpretation is adopted then Article 2, para- 
graph 6, as Kelsen fully recognizes, ‘‘is not in conformity with general 
international law as prevailing at the moment the Charter came into force.’’ 
For under general international law a treaty creates only legal rights and 
duties among the contracting parties.'® 

While Article 2, paragraph 6, of the Charter is not so worded as clearly 
to claim that non-members are legally bound, this issue is unequivocally 
raised in the draft treaty for the outlawing of atomic bombs, proposed by 
the Soviet Union, and read by Mr. Gromyko ** in the session of the Atomic 
Energy Commission of the UN. The proposed treaty, it is true, is open to 
accession by all States, whether members of the UN or not. But under 
Article 6 the treaty is to come into effect after the approval of the Security 
Council and after ratification by half of the signatory States, including all 
States members of the UN, and Article 7 reads: ‘‘ After the entry into force 
of the present agreement, it shall be an obligation upon all States, members 
or not of the UN.’’ This clause is clearly not in conformity with general 
international law. For treaties do not legally bind non-contracting par- 
ties and ‘‘save in exceptional cases are binding only in virtue of their 
ratification.’’ 

The draft treaties of peace with the minor European Axis states purport 
to be legally binding after ratification by one party only. <A peace treaty 
is valid even if imposed by force but it is, nevertheless, a treaty and needs, 
therefore, in order to be a treaty at all, signature and ratification by the 
vanquished as well as by the victor. But in Article LX XVIII of the Draft 
Peace Treaty with Italy '* we read that the treaty ‘‘shall be ratified by the 


15 Permanent Court of International Justice, Publications A/22, p. 17, A/B/46, pp. 
141, 143. 

16 The New York Times, June 20, 1946, p. 4. 

17 Permanent Court of International Justice, Publications A/23, p. 20. 

18 The New York Times, July 27, 1946, p. 9. Analogously Article XXXVII of the 
Hungarian, XXXVIII of the Rumanian, XXXVI of the Bulgarian, and XXXIV of the 
Finnish Draft Peace Treaties (the same, July 31, 1946, pp. 15, 18, 19 and 21), only with 
the difference that the first three treaties come into force immediately upon deposit of 
ratification by the U. K., the U. 8. and the U. S. S. R., the last upon deposit of ratifica- 
tion by the U. K. and the U.S. S. R. 
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Allied Powers. It shall be ratified also by Italy. It will come into force 
upon the deposit of ratification by France, the United Kingdom, the United 
States and the Union of Soviet Socialist Republics.’’ What is in this case, 
by the way, the legal significance of ratification by Italy? 

As we have seen, ‘‘revolution”’ has no place in general international law, 
for the reason that such so-called revolutionary change is not illegal under 
the international law, at any moment in force, in view of the norm of ef- 
fectiveness. But the examples of the creation of treaty norms already dis- 
eussed, not in conformity with general international law, are in a very 
different category. For here this creation is illegal under general inter- 
national law. And it cannot be said that here everything depends on ef- 
fectiveness. As Verdross '’ correctly states, ‘‘the principle of effectiveness 
can create new law only within the framework of international law; for 
a boundless recognition of the principle of effectiveness would legalize any 
illegality and thus abolish international law itself.’’ 

Such illegal creation of treaty law will need a healing of the illegality, 
in order to become valid international law, as by general recognition. Or 
it may be rejected as illegal in a procedure and by an organ of international 
law. Indeed Article 2, paragraph 6, is, as Kelsen *° asserts, ‘‘ problemati- 
eal.’’ Kelsen says that an arbitration tribunal ad hoc, established between 
a member and a non-member State, may possibly not consider the non- 
member State as bound by the Charter. But there is more to the problem 
than this. Even the International Court of Justice at The Hague, al- 
though, under Article 3 of the Charter, it is a ‘‘principal organ’’ of the 
UN, may not only possibly, but will be bound to, decide that a non-member 
is not legally bound by the Charter, or that Italy is not legally bound by 
an Italian Peace Treaty not ratified by her. For this Court, under Article 
38 of its Statute, is bound to apply general customary international law, 
under which these treaty norms are not legally binding, and can apply 
international conventions only if they ‘‘establish rules expressly recognized 
by the contesting parties.’’ 

The problems of ‘‘revolutionary’’ and illegal creation of norms of inter- 
national Jaw have hardly been considered as yet by the writers on that 
subject. These problems call for further investigation. They are highly 
interesting theoretically and, therefore, highly important practically. For 
there is no practice without theory and in the relation between them it is 
theory which holds the commanding position; as the great Leonardo Da 
Vinci has put it: La teoria é il capitano, e la prattica sono i soldadi. 

Joser L. Kunz 


19 A. Verdross, Vélkerrecht, Berlin, 1937, p. 126. 
20 Kelsen, work quoted, note 12, pp. 512-513. 
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TOWARD A WORLD CONFERENCE ON TRADE AND EMPLOYMENT 


Within the framework of the United Nations system there have recently 
been significant developments looking to the provision of broad economic 
bases of peace and the acceptance of international rules designed to under- 
gird an effective international trade organization. In the initiation of ef- 
fort toward these ends the United States has taken a leading part. The 
organization of the effort in its preliminary stages, the general nature of 
what has been proposed, and the relation of this effort to other undertakings 
for international cooperation seem to merit special attention. 

In December, 1945, the Secretary of State of the United States made pub- 
lie certain American Proposals for Consideration by an International Con- 
ference on Trade and Employment,’ with the announcement that the pro- 
posals had the support of the Executive branch of the Government and had 
been submitted to other Governments as a basis for discussion. At the 
same time it was announced that the Government of the United Kingdom 
was in full agreement on all important points in the proposals, had accepted 
them as a basis for international discussion and, in common with the United 
States Government and in the light of views expressed by other countries, 
would use its best endeavors to bring such discussions to a successful con- 
clusion.? Negotiations for the purpose of developing concrete arrange- 
ments, it was explained, were to relate to tariffs and preferences, quantita- 
tive restrictions, subsidies, state trading, cartels and other types of trade 
barriers. At a press conference held on December 6, 1945, Mr. Clayton, 
then Assistant Secretary of State, indicated that the financial credit which 
was to be extended to Great Britain would enable that country to under- 
take, with the United States, a ‘‘full partnership in the enterprise of re- 
storing the world to a multilateral trading basis and getting it off the bi- 
lateral barter and quota system that developed to such a great degree 
between the two world wars... .’’® 

The enterprise soon came under the direction of the United Nations. On 
February 18, 1946, the Economic and Social Council of that organization 
approved a resolution calling for an International Conference on Trade 
and Employment, and constituted a Preparatory Committee of nineteen 
countries which was to elaborate an agenda, including a draft convention 
for consideration by the Conference.* The first meeting of the Preparatory 


1 United States Department of State, Publication No. 2411 (Commercial Policy Series, 
No. 79). A text of the proposals is found in the issue of the Department of State 
Bulletin referred to in note 2, below, at pp. 918-929, and a brief analysis of them in the 
same issue at pp. 914-918. Objectives of the proposals are explained in New Horizons 
for World Trade, Department of State Publication No. 2591 (Commercial Policy Series 
No. 90). 

2 Department of State Bulletin, Dec. 9, 1945, p. 912. 

3 Same. 

4 The nineteen countries included, in addition to those which were represented at the 
meeting of the Preparatory Committee in London, the Soviet Union. 
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Committee was arranged for the Autumn of 1946, and it was understood 
that the meeting would be exploratory in nature. Before it took place, the 
United States published, on September 20, 1946, the Suggested Charter for 
an International Trade Organization,’ which was an elaboration of the pre- 
viously published Proposals ®° and had been prepared by a technical staff 
within the United States Government. Separate chapters of the Suggested 
Charter (as to which it was made clear that the provisions were designed to 
provide a basis for discussion and not a document expressing the fixed or 
final views of the Government issuing it) related to Purposes, Membership, 
Employment Provisions, General Commercial Policy, Restrictive Business 
Practices, Intergovernmental Commodity Arrangements, and Organization. 

Pursuant to the resolution of the Economic and Social Council, repre- 
sentatives of eighteen of the countries which composed the Preparatory 
Committee for the International Conference on Trade and Employment met 
in London on October 15, 1946, and continued their sessions until late in 
November. The Soviet Union did not participate, but the eighteen coun- 
tries which did take part represented three-fourths of the international 
trade of the world.’ The meeting was to be a preliminary one, and in the 
discussions the Governments taking part were not formally committed. In 
welcoming the delegates, Sir Stafford Cripps, President of the Board of 
Trade of Great Britain, told them that his country was, following the lead 
given by the Atlantic Charter and the mutual-aid agreement between the 
United Kingdom and the United States, ‘‘putting forward to the world 
through this meeting a new conception of national responsibility in eco- 
nomic matters.’’® At the outset of the discussions the chairman of the 
American delegation, after explaining that the draft charter was not the 
product of pure altruism (the principles which it embodied being conceived 
to be in the interest of the United States), went on to observe that 


If the trade of the world were to be governed by rules the opposite 
of those contained in the Suggested Charter, the United States would 
deeply regret it, but it could adapt itself to the resulting situation; its 
economy would survive the strain. But other nations, in this respect, 


5 Department of State Publication No. 2598 (Commercial Policy Series No. 93). 

6 Note 1, above. 

7 The New York Times, Dec. 1, 1946, See. E, p. 4. The countries represented were 
Australia, Belgium, Brazil, Czechoslovakia, Luxemburg, Canada, Chile, China, Cuba, 
France, India, Lebanon, The Netherlands, New Zealand, Norway, Union of South Africa, 
the United Kingdom, and the United States. 

8 The New York Times, Oct. 16, 1946, p. 12. The speaker also included in his remarks 
the following comments: ‘‘ Hitherto it has been considered sufficient if each nation regu- 
lated its conduct in these matters in accordance with the bilateral treaties it has entered 
into. It was no one else’s concern as to what those treaties contained or how they 
would affect others, and beyond that it was accepted that each country could do as it 
liked with its own market. 

‘“TIt was that accepted attitude to international trade which led us into the disastrous 
chaos of the interwar years.’’ 


EDITORIAL COMMENT 129 


are less fortunately endowed than are we. For us, the strangulation of 
trade would necessitate a difficult readjustment. For others, it would 
spell catastrophe.® 


The meeting provided opportunity for criticisms of what the United 
States had proposed. These criticisms are reported to have stressed, inter 
alia, that trade restrictions had received great emphasis as compared with 
expansion of employment and full development of home resources,’® and 
that little attention had been given to the problems of industrially back- 
ward or war-weakened countries.'' At the final plenary session a spokes- 
man for the World Federation of Trade Unions, attending as an observer, 
criticized countries which he did not name because of their supposed defi- 
cient and negative economic policies.'* In the main, however, there ap- 
pears to have been remarkable harmony and a spirit of codperation. At 
the conclusion of the conference complete agreement was reported to have 
been reached on clauses of the charter relating to admission of states to the 
proposed organization, the prevention of unemployment and its conse- 
quences, the economic development of backward areas, most-favored-nation 
treatment, tariffs and preferences, quantitative restrictions and exchange 
controls, subsidies, state trading, emergency provisions, restrictive business 
practices, and commodity agreements. Important parts of the United 
States proposals still to be agreed upon were reported to be those relating 
to the treatment of countries with complete state trade monopolies, and rela- 
tions with non-members (these matters, in the absence of representatives of 
the Soviet Union, having apparently been left out of the discussion). The 
statement of purposes, part of the provisions concerning organization, and 
some technical matters such as those relating to countervailing duties, cus- 
toms procedure, and valuation practices, were referred by the full confer- 
ence to an interim drafting committee for further work.’* The chairman 
of the American delegation could say that, ‘‘ We have come, almost all of us, 
to an identity of views,’’* and the President of the Board of Trade in Great 


9 Remarks of Clair Wilcox, as reproduced in Department of State Bulletin, Oct. 27, 
1946, pp. 759-760. 

10 The New York Times, Oct. 17, 1946, p. 4. In an address before the American 
Chamber of Commerce in London while the conference was going on, the British Par- 
liamentary Secretary of the Ministry of Fuel and Power drew attention to the fact that, 
in the original proposals of the United States thirteen pages were given to trade policy 
and two paragraphs to employment (same, Oct. 24, 1946, p. 6). It was later reported 
that there had been agreement on the subject of employment (same, Oct. 31, p. 9, Nov. 
12, p. 8). 

11 The New York Times, Oct. 18, 1946, p. 34; Nov. 27, 1946, p. 31. 

12 Same, Nov. 27, 1946, p. 8 (remarks of M. Duret). The same speaker is reported to 
have advocated that weaker countries be allowed to discriminate and apply trade restric- 
tions until they could compete. 

13 Same, Nov. 24, 1946, pp. 1,5. It was estimated that there was agreement on ninety 
per cent of the text of the charter (Michael L. Hoffman, in same, Dee. 1, 1946, p. 4E). 

14 Same, Nov. 27, 1946, p. 8. 
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Britain characterized the meeting of the preparatory committee as ‘‘most 


suecessful.’’?5 April 8, 1947, was agreed upon as the date for the next 
meeting, which is to be held in Geneva. 

While the experts were still in session at London the Acting Secretary 
of State of the United States issued, on November 9, formal notice of inten- 
tion to conduct trade-agreement negotiations with eighteen foreign states 
(the Soviet Union being included, in addition to all of those states which 
had been represented at the London meeting of the Preparatory Ccmmit- 
tee), and made publie a list of products that will be considered for the 
possible granting of tariff concessions by the United States in these negoti- 
ations.‘*® President Truman in a statement to the press referred to the 
projected negotiations as ‘‘central to the structure of international eco- 
nomic cooperation under the United Nations’’ and said that their success 
or failure would ‘‘largely determine whether the world will move towards 
a system of liberal international trade, free from arbitrary barriers, exces- 
sive tariffs, and discriminations’’ or would ‘‘ pay the heavy costs of narrow 
economic nationalism.’’!7 The outcome of the trade-agreement negoti- 
ations will have an important bearing upon plans for the holding of the 
World Conference on Trade and Employment in the latter part of 1947. 

The limitations of a brief comment preclude consideration of many tech- 
nical provisions of the Suggested Charter which invite attention, and until 
an authentic record is available of the London discussions an attempt at a 
comparative study of the views expressed by representatives of the partici- 
pating states would be premature. For specialists in international law any 
comprehensive effort looking to the acceptance of international rules on a 
basis of multilateral agreement necessarily assumes significance in view of 
the notable absence of rules of customary international law which would 
prevent states from following policies of narrow economic nationalism.'® 
One of the more specific legal questions which arises is that of the effect of 
the proposed new multilateral undertaking upon existing bi-lateral commit- 
ments of the states which become members of the projected International 
Trade Organization. On this point provisions of the Suggested Charter 
envisage the review, by such states, of any prior commitments which they 
may have and which would prevent them from giving full effect to specified 
paragraphs in the basic plan; if necessary, the members would agree to ter- 


15 Same, Nov. 29, 1946, p. 5. 

16 Department of State Bulletin, Nov. 17, 1946, p. 907. For public notice of the De- 
partment of State pursuant to legislation concerning trade agreements, see 11 Federal 
Register 13447. The list of products, to be considered for the possible granting of tariff 
concessions by the United States under the broadened authority given in the Act ap- 
proved July 5, 1945 (59 Statutes 411), is printed in Department of State Publication No. 
2672 (Commercial Policy Series No. 96). 

17 Department of State Bulletin, Nov. 17, 1946, p. 909. 

18 See the statement of the Permanent Court of International Justice in its Publica- 


tions, Series A/B, No. 46, p. 162. 
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minate such obligations either by agreement of the parties or in accordance 
with the terms of the instruments.’® The article relating to the interpreta- 
tion and settlement of legal questions includes a plan for referring to the 
International Court of Justice (at the request of a party to the dispute) 
any ‘‘justiciable issue’’ arising out of a ruling of the Conference (to consist 
of representatives of the members of the organization) on certain parts of 
the Charter.*° A ‘‘justiciable issue’’ arising out of any other ruling of the 
Conference may (under the draft Charter), if the Conference consents, be 
submitted to the Court by any party to the dispute. It is proposed that 
the Organization be permitted, with the authorization of the General As- 
sembly of the United Nations, to refer any dispute concerning the inter- 
pretation of the trade Charter to the International Court of Justice, with a 
request for an advisory opinion thereon. 

Of interest from the point of view of general international organization 
are many features of the basic plan which the United States presented, such 
as those concerning voting, denial of benefits to non-member states, and the 
integration of the work of the proposed machinery with that of various 
other international agencies (such as the International Monetary Fund, the 
Food and Agriculture Organization, and the International Labor Organiza- 
tion) which have functions relating in some way to those which the inter- 
national trade organization would undertake. For the great body of the 
citizenry of the participating countries the realization of higher living 
standards and of a resultant climate conducive to the preservation of peace 
in the world will doubtless be the ultimate ends in terms of which the eur- 
rent movement will be judged. Of the foreign economic policy of the 
United States in which the plan for an international trade organization now 
holds a very central place, the Under Secretary for Economic Affairs has 
recently said that ‘‘. . . abandonment of the program is unthinkable be- 
cause it would be a step backward with serious consequences for the peace 
of the world.’’ #4 


RosBert R. 


19 Art. 31. By the final paragraph of this article the members would accept this rule 
as to any international obligations they may have which would prevent them from giving 
full effect to the following paragraphs of the charter: 

1. No Member shall seek exclusive or preferential advantages for its trade in the 
territory of any non-Member which would result, directly or indirectly, in discrimi- 
nation in that territory against the trade of any other Member. 

2. No Member shall be a party to any agreement or other arrangement with any 
non-Member under which such non-Member shall be contractually entitled to any of 
the benefits under this Charter. 

20 Art. 76. The parts of the Charter referred to in this connection are subparagraphs 
(ec), (d), (e) and (k) of Article 32 (the general exceptions article in Chapter IV) and 
paragraph 2 of Article 49 (on exceptions to provisions relating to intergovernmental 
commodity agreements). 

21 Address of Mr. Clayton before the National Foreign Trade Convention, Nov. 13, 
1946: Department of State Bulletin, November 24, 1946, p. 953. 
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DEATH OF DR. LEO S. ROWE 


Dr. Leo S. Rowe, Director General of the Pan-American Union, was in- 
stantly killed by an automobile on the evening of December 5, 1946, while 
crossing the street on his way to a reception at the Bolivian Embassy. Dr. 
Rowe was a founder of the American Society of International Law in 1906 
and of its Journal in 1907. Both had been initiated at the 11th annual 
meeting of the Lake Mohonk Conference on International Arbitration held 
in the Spring of 1905, and as a member of the organizing committee ap- 
pointed by the Conference Dr. Rowe participated in drafting the original 
Constitution of the Society which, with some amendments, remained in 
force until redrafted in 1940. Dr. Rowe was a member of the first Execu- 
tive Council, which held its first meeting in January 1906; from this time 
onward he was an active and enthusiastic member of the Society, having 
been elected a Vice President in 1930. 

Dr. Rowe was Chief of the Latin American Division of the Department 
of State when he was elected Director General of the Pan-American Union 
in 1920, the position which he held from that time to the time of his death. 
He occupied numerous governmental posts in connection with Latin Ameri- 
ean affairs and attended every Pan-American conference for the last quar- 
ter of a century as a delegate of the United States or as Director General 
of the Pan-American Union. Many of the American Republies conferred 
upon him the highest awards and decorations at their disposal. 

At his request his body was cremated and the ashes placed in the Pan- 
American Union over which he presided for so many years. An appro- 
priate meeting in his memory was held immediately after his death by the 
Governing Board of the Pan-American Union. 

On February 5 a commemorative program in homage to Dr. Rowe was 
held in the Hall of the Americas in the presence of the Diplomatic Corps 
and high ranking officials of the United States. The principal address on 
behalf of the Governing Board was delivered by the Chairman, Dr. Antonio 
Rocha, Special Ambassador of Colombia to the Pan-American Union. The 
Rev. Edmund A. Walsh, S.J., Vice President of Georgetown University, 
a friend and associate of many years, also spoke, at the special request of 
Dr. Rowe. Brief remarks by other members of the Governing Board con- 
cluded the program. 

L. H. Woo.sey 


CURRENT NOTES 


ANNUAL MEETING OF THE SOCIETY 


The Annual Meeting of the American Society of International Law for 
1947 will be held in Washington on April 24, 25, and 26. The general 
theme of the discussions will be the possible contributions of the United 
States to the development of international law and organization in the post- 
war world. For the convenience of members attending from a distance, it 
has been decided to hold the banquet on Thursday evening, April 24, in- 
stead of, as heretofore, on the Saturday following. 

It is confidently hoped that competent persons representative of the Gov- 
ernment of the United States, as well as of the United Nations, will be 
among the speakers. On Saturday evening, April 26, it is probable that a 
War Department film of the evidence at the Nuremberg trial will be shown 
at the National Archives, for members and their friends who desire to 
attend. 

EpwarD DUMBAULD 
Chairman, Committee on Annual Meeting 


REGIONAL MEETINGS OF SOCIETY MEMBERS 


As a result of a proposal made by the President of the Society, Professor 
Charles Cheney Hyde, and a unanimous vote of the Executive Council 
taken on May 25, 1946,* a postal questionnaire was submitted to all mem- 
bers in July carrying the following questions: 


(1) How ean the Government of the United States best uphold the cause 
of international law? 

(2) How ean the American Society of International Law best arouse 
public interest in, and respect for, international law? 

(3) Do you feel that regional meetings of Members (e.g., in Boston, 
New York, Chicago, San Francisco) could profitably be held in Oc- 
tober or November to discuss these and other questions in prepara- 
tion for the next Annual Meeting? 


A report on the results of this consultation follows. 


Summary and Analysis of Replies to Questionnaire 


About one hundred and fifty replies were received to the questionnaire ; 
according to those acquainted with such surveys this is an unusually high 
percentage return; it certainly provides an adequate sample for the pur- 
poses of the inquiry. The original replies are being preserved for further 
examination if desirable. 


* Proceedings, 1946, p. 165. 
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I 


The recommendations most frequently made in reply to Question 1, con- 
cerning possible action by the United States to advance the cause of inter- 
national law, related to (1) the International Court of Justice, and (2) the 
United Nations, the number of recommendations under the former heading 
being the most numerous of all. It was urged that the United States sup- 
port the ICJ in various ways, and most of the recommendations included 
acceptance of the obligatory jurisdiction of the Court (Article 36), in two 
or three cases ‘‘without reservations.’? Under the second heading the 
United States was urged to support the United Nations and take a leading 
part in all its activities. About one-half as many members urged either 
(3) codification of international law, (4) obedience to international law by 
the United States, or (5) development of arrangements for sanctions and 
enforcement. The suggestions for codification were often tied up with the 
work of the UN as was the advocacy of enforcement. Finally a number of 
other items appeared in the following order of frequency : 


(6) public education concerning international law, 

(7) similar education of the Department of State and Foreign Service, 
(8) maintenance of armed strength [sometimes tied up with Item (5) ], 
(9) elimination of the veto in the UN [connected with Item (2)], and 
(10) publicity concerning international relations. 


Only one or two members argued in favor of world government. 

There was of course a good deal of overlapping on these points and a 
number of members argued in favor of both Items (1) and (2). 

Certain curiosities appeared, as in the case of the member who said that 
the United States was doing all right at present and merely had to carry 
on its present policy. Another argued that perfecting the procedure for 
the settlement of claims would do more than anything else to convince the 
individual of the value of international law. Punishment of individuals 
for wrongs against the international community appeared among the recom- 
mendations and also advocacy of refusal on the part of the United States 
to deal with any country which did not give international law preference 
over national law in eases of conflict. 


II 


The outstanding suggestions made in reply to Question 2 were less nu- 
merous than those made in reply to Question 1. By far the most numerous 
recommendation, and one which appeared again and again and in all sorts 
of combinations, was that for (1) public education (both youth and adults) 
concerning international law, its nature and potential services, but also its 
shortcomings and the need for improvement. All forms of education were 


} 
i 
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mentioned, with particular reference to the establishment of a popular 
magazine or the publication of pamphlets, press releases, radio broadcasts, 
lectures, and so on. It was clear that a very great proportion of the mem- 
bers of the Society who replied were convinced of the importance of this 
point. 

After this the suggestions were so varied and sometimes vague that they 
ean hardly be summarized. There was some advocacy of (2) regional 
meetings and regional chapters of the Society as there was some mention 
of (8) increase of membership. Finally there was considerable advocacy 
{although nowhere nearly as extensive as under Item (1)] of 


(4) increasing the graduate study of international law, 
(5) ‘‘educating the practicing lawyer’’ concerning international law (!). 


One member was kind enough to say that ‘‘the Society and its officers and 
members are doing about all that can practically be done.’’ 


A very large majority replied in the affirmative to the question of 
whether regional meetings of members of the Society should be held to dis- 
cuss these problems. 


Three Regional Meetings Held 


Following the consultation related above, regional meetings of members 
of the Society were held in New York on November 9, in Chicago on No- 
vember 30, and in San Francisco on December 14, organized by Professor 
Philip C. Jessup, Professor Quincy Wright, and Professor Joseph Walter 
Bingham, respectively. 

Some eighty members and guests attended a meeting held at the Men’s 
Faculty Club at Columbia University, New York, consisting of a luncheon 
and discussion. Professor Eagleton presided in the absence of Professor 
Jessup, who was ill. President Hyde spoke on the need for developing the 
membership and activity of the Society. Vice President Finch spoke of 
the need for spreading an understanding of international law among the 
general public, in order to enable citizens of the United States to support 
their government in formulating and carrying out sound public policies. 
The Seeretary and Managing Editor provided detailed information concern- 
ing current developments in the membership of the Society, which was 
growing, and the JouRNAL, also growing in circulation and interest. Short 
statements on the relations between the Society and certain special groups 
were made by John P. Humphrey, Chief of the Division of Human Rights 
in the Secretariat of the United Nations, John Maktos, of the Department of 
State, Willard C. Cowles, Chairman of the Section of Comparative and In- 
ternational Law of the American Bar Association, Professor John B. Whit- 


| 

| 
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ton of Princeton, and Vice President Arthur K. Kuhn. Mr. Thomas W. 
Huntington spoke on the activities of the Committee on Public Relations 
of the Society, of which he is Chairman. There was extended and active 
discussion from the floor concerning codperation with the United Nations, 
the United States Government, the Bar, and educational institutions, and 
a motion presented by Judge William H. Wadhams, and seconded by Louis 
B. Wehle, was adopted recommending the creation of a committee to assist 
the United Nations in any useful manner. The meeting adjourned shortly 
after 5 P.M. although active discussion still continued. 

Some fifty members attended the meeting at the University of Chicago, 
which was held both morning and afternoon of November 30. Professor 
Wright presided and a vigorous discussion of the questions propounded by 
President Hyde ensued. A Committee on Resolutions presented a report 
and the following resolutions were adopted after some modifications : 


1. The Conference recommends that the Society emphasize in its an- 
nual programs and in its JouRNAL the progressive development of in- 
ternational law, its relation to problems of organization and polities, 
and its adaptation to changing conditions. 

2. The Conference recommends that the Society study the cireum- 
stances under which the individual can be assured of access to inter- 
national tribunals for the protection of his person and property and for 
the remedying of injuries caused by violation of international law and 
treaties. 

3. The Conference recommends that the Society undertake the study 
of the development and clarification of international criminal law and 
the formulation of an international criminal code. 

4. The Conference recommends that the Society study the extent to 
which international questions should be treated by national courts in 
this and other countries as judicial rather than as political questions. 

5. The Conference recommends that the Society study methods for 
stimulating the writing and syndicating of articles for newspapers and 
other periodicals, written in popular language, with a view to promot- 
ing knowledge of and respect for international law and understanding 
of its application to current problems. 

6. The Conference urges the Society to recommend that law schools 
give more consideration to the study of international law with the 
expectation of the ultimate inclusion of international law in bar 
examinations. 

7. The Conference commends the American Society of International 
Law for its support of the publication program of the U. S. Depart- 
ment of State and urges the Society to continue its support and recom- 
mendation for expansion of this program. 

8. The Conference recommends that members of the Society codperate 
with local bar associations in the establishment of committees to study 
the principles of international law, as involved in current problems. 

9. The Conference recommends that the Society should continue and 
extend regional conferences as a means of popularizing the study of 
international law. 
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A tenth resolution, offered by Professor Pfankuchen, was adopted by a 
vote of 9 to 6 as follows: 


The Conference urges the Society occasionally to hold its annual 
meeting outside Washington in conjunction with one of the regional 
meetings. 

Professor Pfankuchen thought this might stimulate interest and membership 
in various sections of the country. Others pointed out the importance of 
retaining the active interest of State Department officials and members of 
the diplomatic corps in Washington. The influence which the Society has 
had upon the departments in Washington would be less if meetings were 
not held there annually. Furthermore, the membership in Washington 
and New York is much the largest. Consequently, East Coast meetings 
would be better attended. On the other hand, it was pointed out, this con- 
dition might change if meetings were occasionally held elsewhere. 

Some thirty persons attended the meeting at San Francisco, at which 
Dean Edwin D. Dickinson of the University of California presided. <A 
lively discussion occurred at both morning and afternoon sessions, on all 
of the problems raised in the questionnaire, the development of inter- 
national organization, possible improvements in the JOURNAL, relations with 
other organizations interested in the social sciences, codperation with the 
Department of State (with particular reference to its publications, in 
which the Society has taken such an interest in the past).* At the after- 
noon session Professor Charles Fairman of Stanford presented additional 
questions for consideration involving relations with the United Nations and 
with foreign scholars in international law. 

In conelusion, the following resolutions, presented by Professor Malbone 
W. Graham of Los Angeles, were adopted without opposition: 

Resolutions: 

I. Resolution affirming the value of regional meetings. 

Resolved that, in keeping with the general object of the American 
Society of International Law ‘‘to foster the study of international 
law and to promote the establishment and maintenance of inter- 
national relations on the basis of law and justice,’’ 

The first Pacific Coast Regional Conferences of Members of the 
Society, believing that its sessions have furthered that objective, 

1) Welcomes the initiative of President Hyde in convoking regional 

meetings of the Society ; 

2) Expresses the hope that the holding of annual or more frequent 

regional meetings will become a permanent policy; 
and to that end 


* Attention should be called to arrangements recently made for distribution of De- 
partment of State documents from six Area Distribution Centers in Boston, New York, 
Chicago, New Orleans, Denver, and San Francisco; further information may be had on 
this service from the Director of the Office of Publie Affairs, Department of State.—Ed. 
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1) Proposes that regional meetings be given a recognized position 

in the Constitution of the Society ; and 

2) Invites the Executive Council, in accordance with Article IX, 

par. 1, of the Constitution, to propose an appropriate enabling 
amendment to Article VII, par. 1, of the Constitution, at the 
next regular Annual Meeting of the Society. 

II. Resolution concerning acts of regional meetings. 

Resolved that, (1) with a view to maintaining the organic unity of 
the Society while allowing maximum leeway for local delibera- 
tions, acts of regional meetings, including resolutions, be re- 
garded, pending such Constitutional amendments as are envisaged 
by the preceding resolution, as having a recommendatory charac- 
ter only. 

III. Resolution regarding local Committees. 

Resolved that, pending the Constitutional changes envisaged in 
Resolutions I and II, this conference approve the designation of 
a Continuation Committee and the definition of the area it is to 
serve. 

PITMAN B. PortTer 
Secretary of the Society 


LIMA CONFERENCE OF INTER-AMERICAN BAR ASSOCIATION 


A large number of lawyers are making arrangements to attend the Fifth 
Conference of the Inter-American Bar Association which will be held at 
Lima, Peru, on Nov. 25—Dece. 8, 1947. The lawyers will represent associa- 
tions from nearly all of the countries of this hemisphere. 

Important problems will be considered by the score or more of Commit- 
tees or Sections which will hold meetings during the Conference. An ex- 
amination of the fields assigned to the various Committees will indicate 
the importance of the meeting. These are included below. 


Committee I: Immigration, Nationality and Naturalization; Com- 
mittee II: Taxation; Committee III: Administrative Law and Proce- 
dure; Committee IV (A): Commercial Treaties; Committee IV (B): 
Customs Laws; Committee V: National Centers of Legal Documenta- 
tion and Bibliographical Indices of Law Materials; Committee VI: 
Comparative Constitutional Law; Committee VII: Communications, 
ete.; Committee VIII: Industrial, Economic, and Social Legislation ; 
Committee IX: Penal Law and Procedure; Committee X: Territorial 
Waters and Ocean Fisheries; Committee XI: Maritime Law (Ad- 
miralty) ; Committee XII: Activities of Lawyers’ Associations; Com- 
mittee XIII: Intellectual and Industrial Property; Committee XIV: 
Legal Education; Committee XV (A): Law of Trusts and Trustees; 
Committee XV (B): Uniformity or Codrdination of Legislation Rela- 
tive to Civil Status of Persons; Committee XV (C): Uniformity of 
Law of Civil and Commercial Obligations and Contracts; Committee 
XV (D): International Cartels; Committee XVI: Municipal Law; 
Committee XVII: Postwar Juridical Problems. 
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The American Society of International Law will be represented by a 
number of delegates and papers will be presented by several of its members. 


Roy VALLANCE 
Chairman, Committee on Codperation with other Societies 


CAMBRIDGE CONFERENCE OF THE INTERNATIONAL LAW ASSOCIATION 


The 41st Conference of the International Law Association met at Cam- 
bridge, England, from August 19 to 24, 1946. In the ancient university 
town, untouched by bombs, about 300 delegates from 12 countries met to 
discuss the following agenda: 


I. The United Nations Charter: 
(a) The present structure and the direction of desirable changes. 
(b) The effect of the Charter on the development of international 
law, with special reference to the status of neutrality and the 
Hague and Geneva Conventions. 
(ec) Methods of curbing the aggressive spirit. 
II. Divorce jurisdiction and the mutual recognition of decrees. 
III. (a) Uniform international legislation in the field of commerce. 
(b) Conflict of laws concerning the formation of contracts. 
IV. Trade marks. 
V. Constitution and administration of the Association. 


Resolutions dealt with curbing the aggressive spirit, with the preserva- 
tion of permanent peace, with international trusteeships and with codpera- 
tion with UNESCO. To the United Nations the Conference sent a resolu- 
tion reading : 


That the International Law Association expresses its satisfaction 
that the Charter of the United Nations envisages ‘the progressive de- 
velopment of international law and its codification,’ and voices its firm 
hope that prompt attention will be given to the means and methods by 
which such development and codification may be undertaken and pur- 
sued. To this end, the International Law Association stands in readi- 
ness to be of every possible assistance, and it hereby directs its Council 
to maintain close contact with the Secretary-General of the United 
Nations. 


The Conference urged the full restoration of trade mark rights effected 
by World War II. It added a second resolution on trade marks reading: 


That a sub-committee of the Trade Marks Committee be appointed 
to consider and report on the proposals of the Dutch Group for a ‘ Uni- 
form International Regulation of Trade Marks Law,’ and that the sub- 
committee consist of Robert Burrell, K. C. (Chairman), Professor 
Bodenhausen (Secretary), and Messrs. Braun, Culbertson, de Haan, 
Judge Hakulinen, Ehrenreich-Hansen, Rordam, and Plaisant, with 
power to codpt additional members. 


The Conference authorized the preparation of a draft International Con- 
vention on the Conflict of Laws concerning the formation of contracts and 
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also advanced the discussion of a draft convention for the mutual recog- 
nition of decrees of divorcee and nullity. 

H. E. Mr. Trygve Lie, Secretary General of the United Nations, was 
elected and accepted the position of Honorary Vice President of the Asso- 
ciation. The Czechoslovak Branch invited the 1947 Conference to meet 
at Prague. The Executive Council later accepted this invitation. 

From the first day of the Conference the delegates revealed an affirmative 
desire for a revision of the Association’s Constitution and for an enlarged 
program of activity. This movement resulted in the appointment of the 
following committee on general policy, including the Constitution, which 
has already held two meetings and which will report at the Prague 
Conference: 


Lord PORTER 

Mr. Arthur JAFFE , 3 Paper Buildings (Basement South), 

Mr. W. Harvey MOORE Temple, London, E. C. 4, 

Mr. Judge BAGGE, Floragatan 2, Stockholm, 

Mr. N. V. BOEG, Niels Brocksg 4, Copenhagen, 

Hon. William 8. CULBERTSON, Colorado Bldg., Washington 5, 

D. C. 

M. Leopold DOR, 39 rue Scheffer, Paris 16°, 

Hon. A. L. GOODHART, University College, Oxford, 

Mr. J. P. GOVARE, 5 rue de Lasteyrie, Paris 16°, 

Dr. Max GUTZWILLER, Praz des Riaux 7, Ziirich, 

Dr. A. E. JANSSEN, rue de la Loi 85, Bruxelles, 

Dr. JANSMA, Weteringschans, Amsterdam, 

Mr. Henri LE CLERCQ, 1 Place de 1’Industrie, Bruxelles, 

Hon. J. A. VAN HAMEL, Baarn. 

8S. CULBERTSON, 

Member, Executwe Council, International Law Association, 
President, American Branch. 


DOCUMENTS OF THE UNITED NATIONS 


The documents issued by the United Nations can be divided in two ways, 
according to form and according to content; in each case they fall into two 
general categories. There are those that are mimeographed and those that 
are printed. There are also those which report the proceedings of meetings 
and those which were submitted for consideration by those meetings. 

The large bulk of UN documents at the present time are mimeographed. 
These are not, in general, available to the public, though persons needing 
them in limited numbers and for special purposes may sometimes secure 
them by writing to the Documents Division of the UN. They are also avail- 
able for use in the United Nations Reference Centre at Lake Success and in 
a certain number of other libraries throughout the country to which they 
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have been distributed either through the courtesy of the United States dele- 
gation to the United Nations or by the UN itself. The libraries in the first 
group were selected by the American Library Association with two consid- 
erations in mind, geographic distribution and density of population. 

Some of the material which appears first in mimeographed form is later 
printed and made available to the general public. For these printed docu- 
‘ments the sales agent is the International Documents Service, Columbia 
University Press. All final documents are printed in the five official lan- 
guages; French, English, Russian, Chinese, and Spanish. For each of the 
main organs of the United Nations a basic symbol has been adopted, and 
also a distinctive color of paper on which all of its documentation appears. 
These are indicated in the following list. 


A/ General Assembly white 
S/ Security Council yellow 
E/ Economie and Social Council blue 
Trusteeship Council green 
AEC/ Atomic Energy Commission red 


Documents of the International Court of Justice will be issued directly 
from The Hague and will have their own separate system. 

The verbatim report of each meeting of the main bodies of the UN ap- 
pears first in unedited form as a mimeographed procés-verbal. It bears the 
basic symbol of the organ in question, plus the document symbol ../P.V./.., 
denoting procés-verbal; plus the series number of the meeting. Thus 
A/P.V./58 is the verbatim record of the 58th plenary session of the As- 
sembly. P.V.’s are issued to the press within a few hours of the end of a 
meeting. Delegates are given 48 hours in which to edit their remarks in 
the P.V.’s. If their suggested changes seem to the Secretariat to be purely 
editorial in nature they are accepted automatically. If, however, the 
changes seem to involve matters of substance they are referred back to the 
organ before which the remarks were made. This organ then decides 
whether or not the changes will be allowed. 

It is planned that the edited verbatim speeches will all subsequently be 
printed as part of the Official Record of the organ in question. In the case 
of speeches originally given in another language the mimeographed P.V. 
contains only the record of the oral interpretation made at the meeting. 
The Official Record, on the other hand, contains a careful translation of the 
original speech. The Official Record, however, is still rather slow in ap- 
pearing. The Official Record accounts of certain of the meetings of the 
Security Council, the Economie and Social Council, and the Atomic Energy 
Commission have been published, but as late as January 1, 1947, the Of- 
ficial Record account of the Assembly session held in London in January, 
1946, had not yet appeared. 

The proceedings of subordinate bodies are usually not issued verbatim 
but in the form of brief summaries. They are also to be published later in 
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the Official Record. <As of January 1, 1947, the UN had issued the Official 
Record of only one committee, the General Assembly Committee on the 
League of Nations. This held two meetings a year ago. 

Since October 8, 1946, the UN has published a daily Journal of the 
United Nations which contains the program for the day, the agenda of the 
meetings scheduled, and a list of documents issued on that day. During the 
Autumn session of the first Assembly it contained the unedited P.V.’s of 
plenary sessions held previously, and also unedited summary records of 
committee meetings. Each of these was printed as a supplement with a 
separate system of page-numbering. Thus the summary records of the suc- 
cessive meetings of Committee Six, the Legal Committee, are paged succes- 
sively, and without regard to the paging of the rest of the contents of the 
Journal. 

Before the Journal of the United Nations was inaugurated three sepa- 
rate Journals were issued, one for the General Assembly, one for the Se- 
eurity Council, and one for the Economie and Social Council. These 
appeared daily whenever the organ in question was in session. The sepa- 
rate Journals have been discontinued. 

As distinguished from the proceedings of meetings, UN documentation 
also includes the material submitted for the consideration of the meetings, 
proposed resolutions, amendments thereto, memoranda from the Secre- 
tariat, draft reports, and so on. All of these appear originally in mimeo- 
graphed form, in only two languages for the time being, namely English 
and French. It is the intention of the UN to print the more important of 
these documents as part of the Official Record of the organ which considers 
them. At the present time only a few have been printed. 

Any documents presented directly to one of the main organs of the UN 
bears merely the basic symbol followed by a number denoting its place in 
the general series of that organ. For example, A/127 is the one hundred 
and twenty-seventh document presented to the General Assembly as a 
whole. 

All documents considered by a commission or a committee are mimeo- 
graphed or printed on paper of the color assigned to the parent organ. 
They bear, first of all, the basic symbol of the main organ under which the 
group in question works. This is followed by an additional symbol or 
‘‘component’’ indicating the commission or committee to which the docu- 
ment in question was presented. 

Around 200 different document series are already in existence. Aside 
from the general series of the five main organs, the more important series 
to date are those on the following list. Certain other important series have 
been issued under the Security Council and the Atomic Energy Commis- 
sion, but those are restricted and are made available only to the delegates 
themselves. 
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Documents of Groups Subordinate to the General Assembly 


A/BUR/- General Committee 

A/C.1/- Political and Security Committee 

A/C.2/- Economie and Finance Committee 

A/C.3/- Social, Humanitarian and Cultural Committee 
A/C.4/- Trusteeship Committee 


A/C.4/Sub.1/- Sub-Committee on Trusteeship Agreements of the 
Fourth Committee 
A/C.4/Sub.2/- Sub-Committee dealing with Non-Self-Governing Terri- 


tories 
A/C.5/- Administrative and Budgetary Committee 
A/C.6/- Legal Committee 


A/C.1 and 6/- Joint First and Sixth Committee 
A/C.2 and 3/- Joint Second and Third Committee 


A/LN/- Committee on the League of Nations 
A/Site/- Permanent Headquarters Committee 
A/HQC/- Headquarters Commission 


Documents of Groups Subordinate to the Economic and Social Council 


E/EMP/- Economie and Employment Commission 

E/TRC/- Transport and Communications Commission 

E/STAT/- Statistical Commission 

E/HR/- Commission on Human Rights 

E/HR/ST/- Commission on the Status of Women, formerly 
a Sub-Commission under the Human Rights 
Commission 

E/TSC/- Social Commission 

E/CS.7/- Commission on Nareotie Drugs 

E/REF/- Special Committee on Refugees and Displaced 
Persons 


E/NGO/- and E/CT.2/- Committee on Arrangements for Consultation 
with Non-Governmental Organizations 

E/AC.14/- Committee of the Whole on the Report of the 
Temporary Sub-Committee on the Economic 
Reconstruction of Devastated Areas 

E/H/- International Health Conference 


As can be seen from the above list, the system of committee and commis- 
sion symbols in use during 1946 was far from uniform. Groups operating 
under the Economie and Social Council were designated mostly by their 
initials or by other letter abbreviations. Some of the groups operating 
under the Assembly were designated by committee numbers and some by 
letter symbols. 

At the present time a more consistent system of document symbols is 
being planned. Certain standard ‘‘components’’ will be adopted which 
will have the same meaning wherever used. For example, standing com- 
mittees of all main organs will be numbered, and will be designated,— 
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as are the six standing committees of the Assembly—by the component 
.../C.1/.., .../€C.2/.., ete. Commissions will likewise be numbered,—in 
the order of their establishment,—and designated by the component 
.../€N.1/.., .../CN.2/.., and so on. Ad hoc committees will likewise be 
numbered in the order of their establishment and designated by .../AC 
./..3; Sub-Committees will be designated by the component .../SC../.., 
placed after the symbol of the committee to which they are subordinate. 
Similarly sub-commissions will be designated by the component .../SUB 
placed after the symbol of the commission to which they are sub- 
ordinate. Documents of international conferences convened by the UN will 
be denoted by .../CONF’/.. followed by a letter abbreviation of the sub- 
ject matter. 
Other standard components include the following: 


Verbatim Record 
Summary Record 
Preparatory Commission 
./INF/.. Information Series 
. /Rev./.. Revision 
./Add./.. Addendum 
./Corr./.. Corrigendum 


In translating into words the symbols which a given document bears one 
should begin from the end and work backward. Thus A/C.1/SUB.3/4/ 
Rev.2/Corr./1 would be the first correction to the second revision of the 
fourth document of the series issued by the third sub-committee of the first 
committee of the Assembly. 

Though the UN has for its own use an elaborate and complete system of 
indexing documents, there is as yet no plan by which this will be made 
available to the public or to libraries. In order to study a particular sub- 
ject it is necessary first to know before what organs the subject was succes- 
sively brought for discussion. Such information is contained in the various 
articles published in the printed United Nations Weekly Bulletin, the first 
issue of which appeared on August 3, 1946. An unofficial, but more com- 
pact, source of such information is the monthly United Nations News pub- 
lished by the Woodrow Wilson Foundation, New York City. 

In the case of matters dealt with by the General Assembly the committee 
or rapporteur’s report, on which the Assembly acts, usually contains a 
fairly complete history of UN treatment of the subject. Document A/283 
contains the document numbers of all the rapporteurs’ reports which 
formed the basis of action taken by the 1946 Autumn session of the General 
Assembly, together with references to the Journal P.V.’s which record the 
discussions and votes in the plenary sessions. Similar information, together 
with a summary of the contents of resolutions, is also contained in the Janu- 
ary, 1947, issue of the unofficial United Nations News. 
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As of January 1, 1947, the documents dealing with the codification and 
development of international law were the following: 


A/19 A/C.6/54 
A/19/Corr.1 A/C.6/69 
A/98 A/C.6/72 
A/122 A/C.6/81 
A/122/Add.1 A/C.6/83 
A/181 A/C.6/86 
A/222 A/C.6/94 
A /228 A/C.6/95 
A/231 A/C.6/108 
A/236 A/C.6/114 
A/C.1/120 A/C.6/120 
A/BUR./50 


Discussion of the subject can be found in Supplement 6 of the following 
numbers of the Journal of the United Nations: 39, 41, 46, 47, 56, and 58. 
BEATRICE PITNEY LAMB 
Woodrow Wilson Foundation 


ZEITSCHRIFT FUR OFFENTLICHES RECHT REAPPEARS 


It is gratifying to welcome the new series of the Austrian magazine for 
publie law (Osterreichische Zeitschrift fiir offentliches Recht), under the 
editorship of L. Adamovich, R. Késtler, and Professor Verdross (Springer 
Verlag, Vienna), and to find so many old friends among the contributors 
to the first issue. Although many of these scholars have scattered to other 
countries they nevertheless find a unifying allegiance in their old periodical. 
So far as one can judge, the highest standards of scholarship are main- 
tained. We wish the infant an outstanding success, particularly as a mark 
of revival of their mother country. 

E. B. 


THE MIDDLE EAST JOURNAL 


The appearance, in Washington, of a new Middle East Journal will be 
of interest to all students of international law and relations. The new 
quarterly will be edited by Harvey P. Hall and Harold W. Glidden, and be 
pubished at the address of the School of Advanced International Studes. 
It will contain articles, records of factual developments, reviews of books, 
and documentation, relating to a region in which the United States has be- 
come almost as much interested recently as in Europe itself. 

P. 


GENOCIDE AS A CRIME UNDER INTERNATIONAL LAW 


The practices of the National Socialist Government in Germany resulting 
in destruction of entire human groups gave impetus to a reconsideration 
of certain principles of international law. The question arose whether sov- 
ereignty goes so far that a government can destroy with impunity its own 
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citizens and whether such acts of destruction are domestic affairs or matters 
of international concern. Practically speaking, should the moral right of 
humanitarian intervention be converted into a right under international 
law?} If the destruction of human groups is a problem of international 
concern, then such acts should be treated as crimes under the law of na- 
tions, like piracy, and every state should be able to take jurisdiction over 
such acts irrespective of the nationality of the offender and of the place 
where the crime was committed. 

In line with this thought the present writer submitted a proposal to the 
International Conference for Unification of Criminal Law held in Madrid 
in 1933 to declare the destruction of racial, religious or social collectivities 
a crime under the law of nations (delictum iuris gentium) .? 

There was envisaged the creation of two new international crimes: the 
erime of barbarity, consisting in the extermination of racial, religious or 
social collectivities, and the crime of vandalism, consisting in the destruc- 
tion of cultural and artistic works of these groups. The intention was to 
declare these crimes punishable by any country in which the culprit might 
be caught, regardless of the criminal’s nationality or the place where the 
crime was committed.’ This proposal was not accepted. Much later, on 
November 22, 1946, during the discussion on genocide in the United Nations 

teneral Assemby, Sir Hartley Shaweross, United Kingdom Attorney Gen- 


1 Although some humanitarian intervention stigmatized religious persecutions by the 
use of not-quite-legal terms, it has always been felt that such interventions are based 
essentially on considerations of international morality. Compare in this respect com- 
munication from Secretary of State Hay to Mr. Wilson, United States Minister to Rou- 
mania, on July 17, 1902, in connection with the persecution of the Roumanian Jews: 
‘“This government cannot be a tacit party to such an international wrong’’ (Moore, 
Digest, Vol. VI, p. 364), but also instructions from Mr. Lansing to Ambassador Morgen- 
thau to use his good offices for the ‘‘amelioration of conditions of the Armenians, in- 
forming Turkish Government that this persecution is destroying the feeling of good will 
which the people of the United States have always held toward Turkey’’ (Foreign Rela- 
tions, 1915, Supplement, p. 988). 

2 See Raphael Lemkin, Le terrorisme, in Actes de la Ve Conférence Internationale pour 
l’Unification du Droit pénal, Paris, Pedone, 1935, and in particular by the same author 
the supplement to the above report entitled Les Actes Créant un danger Général (inter- 
étatique) considérés comme délits de droit des gens: Paris, Pedone, 1933. 

3 The formulation ran as follows: 

Whosoever, out of hatred towards a racial, religious or social collectivty, or with 
a view to the extermination thereof, undertakes a punishable action against the life, 
bodily integrity, liberty, dignity or economic existence of a person belonging to such 
a collectivity, is liable, for the crime of barbarity, to a penalty of ... unless his 
deed falls within a more severe provision of the given code. 

Whosoever, either out of hatred towards a racial, religious or social collectivity, 
or with a view to the extermination thereof, destroys its cultural or artistie works, 
will be liable for the crime of vandalism, to a penalty of . . . unless his deed falls 
within a more severe provison of the given code. 

The above crimes will be prosecuted and punished irrespective of the place where 
the crime was committed and of the nationality of the offender, according to the 
law of the country where the offender was apprehended. 
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eral and delegate declared that the failure of this proposal made it impos- 
sible to punish some of the serious Nazi crimes.‘ 

It was only in 1945 that the German war criminals were indicted, among 
other things, on the charge of genocide, meaning the extermination of racial, 
national or religious groups, especially the Jews, Poles, Gypsies, and others. 
The term and concept of genocide had been developed by this writer in his 
work Axis Rule in Occupied Europe.’ The word genocide is a hybrid con- 
sisting of the Greek genos meaning race, nation or tribe; and the Latin 
suffix cide meaning killing. The realities of European life in the years 
1933-45 called for the creation of such a term and for the formulation of 
a legal concept of destruction of human groups. The Nazis had embarked 
upon a gigantic plan to change permanently the population balance in oceu- 
pied Europe in their favor. They intended to wipe out entirely the 
national-biological power of the neighbors of Germany so that Germany 
might win a permanent victory, whether directly through military subju- 
gation or indirectly through such a biological destruction that even in the 
ease of Germany’s defeat the neighbors would be so weakened that Ger- 
many would be able to recover her strength in later years. 

The crime of genocide involves a wide range of actions, including not only 
the deprivation of life but also the prevention of life (abortions, steriliza- 
tions) and also devices considerably endangering life and health (artificial 
infections, working to death in special camps, deliberate separation of fami- 
lies for depopulation purposes and so forth). All these actions are sub- 
ordinated to the criminal intent to destroy or to cripple permanently a 
human group. The acts are directed against groups, as such, and indi- 
viduals are selected for destruction only because they belong to these 
groups. In view of such a phenomenon the terms previously used to de- 
seribe an attack upon nationhood were not adequate. Mass murder or ex- 
termination wouldn’t apply in the case of sterilization because the victims 
of sterilizations were not murdered, rather a people was killed through de- 
layed action by stopping propagation. Moreover mass murder does not 
convey the specific losses to civilization in the form of the cultural contribu- 
tions which can be made only by groups of people united through national, 
racial or cultural characteristics. 

The evidence produced at the Nuremberg trial gave full support to the 
concept of genocide. However, the International Military Tribunal gave 

4 Journal of the United Nations, No. 41, 1946, page 52. 

5 Washington: Carnegie Endowment for International Peace; 1944. 

6 See especially statements by Sir Hartley Shawcross and Sir David Maxwell Fyfe for 
the British prosecution, and Champetier de Ribes and Dubost for the French prosecu- 
tion, who elaborated at length and with great eloquence on the crime of genocide 
in the course of the Nuremberg proceedings. The concept of genocide was also used 
recently by the Chief of Counsel in subsequent Nuremberg proceedings, Brigadier Gen- 
eral Telford Taylor, in the case against the Nazi doctors who experimented on human 
beings in concentration camps. In this classical genocide case the defendants practiced 
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a narrow interpretation to its Charter and decided that acts committed be- 
fore the outbreak of the war were not punishable offenses. This decision 
of the Tribunal was to a great extent based on the rectification of an alleged 
error in the Charter. On October 6, 1945, the four prosecutors signed in 
Berlin a protocol amending the Charter to the effect that the semi-colon in 
Art. 6, paragraph (¢), of the Charter between the words ‘‘war’’ and ‘‘or’’ 
has been erroneously substituted for a comma. The signatories wished to 
remove a discrepancy between the Russian text (which had a comma) on 
one hand and the French and English texts on the other hand, which had a 
semi-colon between the above words.’ Ultimately the Charter was inter- 
preted so that inhuman acts and persecutions of the civilian population 
were punishable only when committed during or in connection with the 
war. From the point of view of international law, however, acts committed 
before the war by Germany on its citizens were more significant. Had the 
Tribunal punished such acts a precedent would have been established to the 
effect that a Government is precluded from destroying groups of its own 
citizens. 

Such was the legal status of the problem when the General Assembly met 
at Lake Success in October of 1946. The present writer was conscious of 
the great necessity of establishing a rule of international law which would 
make sure that ‘‘revolting and horrible acts’’ committed by a government 
on its own citizens, to use the words of the Nuremberg Tribunal, should in 
the future not go unpunished. It was then necessary to return to the postu- 
lates submitted to the International Conference for Unification of Criminal 
Law held in Madrid in 1933. The writer discussed the situation with sev- 
eral delegates at Lake Success. Encouraged by their sympathetic under- 
standing, he drafted a resolution which was signed by the representatives 


experiments in order to develop techniques for outright killings and abortions, on one 
hand, and sterilizations and castrations on the other hand. The writer calls the first 
‘“ktonotechnics’’ (from the Greek ktonos meaning murder) and the second ‘‘stero- 
technics’? (from the Greek steiros meaning infertile or steirosis meaning infertility). 
Both ‘‘ktonotechnies’’ and ‘‘sterotechnics’’ were considered by the Nazis as very essen- 
tial and served the purposes of genocide in its physical and biological aspects. As to 
various aspects and techniques of genocide see the writer’s volume cited in note 5, above, 
Chapter, IX, Genocide. If and when ‘‘steroteenics’’ achieves scientific character and 
is free of its genocidal purposes it could then qualify as sterology (the science of 
sterilization ). 

7 The provision of the Charter as signed by the Representatives of the United States, 
France, Great Britain and the Soviet Union on August 8, 1945, reads as follows: ‘‘ Art. 
6 (c) Crimes against humanity: namely, murder, extermination, enslavement, deporta- 
tion, and other inhuman acts committed against any civilian population, before or during 
the war; or persecution on political, racial or religious grounds in execution of or in 
connection with any crime within the jurisdiction of the Tribunal, whether or not in 
violation of domestic law of the country where perpetuated.’’ See United States Depart- 
ment of State, Executive Agreement Series, No. 17, p. 46. 
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of Cuba, India, and Panama as sponsors.* With the strong support of the 
United States delegation, the resolution was placed on the agenda of the 
Assembly. Later the matter was referred to the Legal Committee for dis- 
cussion. The draft of the resolution consisted of two parts: the preamble 
referred to the destruction of racial, religious or national, groups in the 
past and stressed the losses to humanity in the form of cultural and other 
contributions. It further stated that genocide is a denial of the right of 
existence to entire human groups in the same sense as homicide is a denial 
to an individual of his right to live, and that such a denial is contrary to 
the aims and purposes of the UN. In its second part the resolution of the 
Assembly called upon the Social and Economie Council to prepare a report 
on three matters; first, to declare genocide an international crime; second, 
to insure international codperation in its prevention and punishment; and 
third, to reeommend that genocide be dealt with by national legislation in 
the same way as other international crimes such as piracy, traffic in women 
and children, and others. 

The resolution met with the sympathy of the Legal Committee,’ as well as 
with considerable support from public opinion.’® Sir Hartley Shaweross 
proposed that the Legal Committee should declare genocide an international 
crime without awaiting further study by the Social and Economie Council. 
The Council was finishing its work and did not intend to reconvene during 
1946. Because of additional amendments the Legal Committee appointed 
a sub-committee (Senor Gajardo from Chile served as chairman and Mr. 
Charles Fahy, Legal Advisor to the United States Department of State 
served as Reporter of the Sub-Committee) which submitted to the Legal 


8 The writer wishes to express his deep gratitude to H. E. Guillermo Belt, Ambassador 
of Cuba, to the Hon. Mrs. Vijaya Lakshmi Pandit, Chairman of the Delegation of India, 
and to H. E..Dr. Ricardo J. Alfaro, Minister of Foreign Affairs of the Republic of 
Panama, for sponsoring the Resolution. 

® The discussions in the Legal Committee were highlighted by the very learned com- 
ments of the following: H. E. Dr. Robert Jinienez, rormer Minister of Foreign Affairs 
of Panama, Chairman of the Legal Committee of the United Nations Assembly; Mr. 
Charles Fahy, U. S. A.; Professor Ernesto Dihigo, Representative of Cuba; Justice 
Chagla, Representative of India; Dr. Jesus Maria Yepes, Legal Advisor of the Min- 
istry of Foreign Affairs of Colombia; The Honorable Abdul Monim Bey Riad, Repre- 
sentative of Saudi-Arabia; Professor Charles Chaumont, Advisor of the French Delega- 
tion; Mr. P. N. Saptu, Alternate Representative of India; Dr. Manfred Lachs, Advisor 
to the delegation of Poland; Dr. Kerno, Assistant to the Secretary General of the U. N. 

10 An important factor in the comparatively quick reception of the concept of geno- 
cide in international law was the understanding and support of this idea by the press 
of the United States and other countries. Especially remarkable contributions were 
made by The Washington Post (since 1944), The New York Times (since 1945), New 
York Herald Tribune, Dagens Nyheter in Stockholm, Sunday Times of London. The 
Nineteenth Century and After, London, LeMonde of Paris, Tribune des Nations in Paris, 
and other organs of public opinion in Switzerland, Holland, Norway, and India. Also 
numerous organizations working in the field of international affairs were interested and 
supported this concept such as The Scandinavian Institute for International Codperation 
and the International Womens Alliance, both of Stockholm. 
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Committee the final draft. This draft carried two additional points as com- 
pared with the original, a reference to moral law and a specification of the 
responsibility of public officials..1| This was approved by the Legal Com- 
mittee and finally, on December 11, 1946, unanimously adopted by the As- 
sembly. The text of the resolution in its essential parts reads as follows: 


The General Assembly 

Affirms that genocide is a crime under international law which the 
civilized world condemns—and for the commission of which principals 
and accomplices, whether private individuals, public officials or states- 
men, and whether the crime is committed on religious, racial, political 
or any other grounds—are punishable; 

Invites the Member States to enact the necessary legislation for the 
prevention and punishment of this crime; 

Recommends that international codperation be organized between 
States with a view to facilitating the speedy prevention and punish- 
ment of the crime of genocide, and, to this end, 

Requests the Economie and Social Council to undertake the neces- 
sary studies, with a view to drawing up a draft convention on the crime 
of genocide to be submitted to the next regular session of the General 
Assembly. 

By declaring genocide a crime under international law and by making 
it a problem of international concern, the right of intervention on behalf 
of minorities slated for destruction has been established. This principle 
is already accepted by the UN and does not need any specific confirma- 
tion by treaty. Thus the resolution of December 11, 1946, changes fun- 
damentally the international responsibilities of a government toward its 
citizens. The importance of the concept of genocide from the point of view 
of international law and the new responsibilities of states was stressed in 
the letter of President Truman transmitting his report on United Nations 
to the Congress of the United States on February 5, 1947.12, Genocide is 
now established as a crime under international law on a plane with piracy 
although no treaties were signed to this effect. The usefulness of a future 
international treaty on genocide lies in facilitating the prevention and pun- 
ishment of the crime and apprehension of criminals.** According to the sec- 
ond paragraph of the resolution, member states are to enact suitable legis- 
lation. No great difficulties are involved in this field since genocide is a 
composite crime and consists of acts which are themselves punishable by 
most existing legislation. The main task will be to redraft existing provi- 
sions into criminal law formulae based upon the specific criminal intent to 

11 On responsibility of persons acting on behalf of states in the crime of genocide see 
article by present writer in The American Scholar, Vol. XV, No. 2 (April, 1946). 

12 Text of letter in The New York Times, February 6, 1947. 

18 The outline of such a treaty was offered by the writer in his article ‘‘Genocide’’ 
published in The American Scholar, as cited; it was republished in La Revue Belge de 
Droit Penal et de Criminologie, Brussels, November, 1946, also in Samtiden, Oslo, Oc- 
tober, 1946, and in a special pamphlet issued by the Secretariat D’Etat a la Présidence 
du Conseil et a L’Information in Paris, on September 24, 1946 (Notes Documentaires et 
Etudes, No. 417) under the title of Le Crime de Génocide. 
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destroy entire human groups. Such redrafted provisions will have to be 
adjusted to the principle that the offenders are punishable in a given coun- 
try even if the crime is committed abroad. This last principle is the symbol 
and practical application of the higher doctrine of moral and legal soli- 
darity in protecting the basic values of our civilization. 

The concept of genocide can and must be used also in treaties between 
states for the settlement of conflicts and disputes with underlying ethnical, 
racial, and religious tensions, especially in cases where such tensions result 
in large seale criminality. Peace treaties afford an appropriate occasion 
for such use of this concept. Since some of the Axis satellite countries 
practiced genocide in the recent war according to the German pattern the 
writer proposed in a special memorandum that the Paris Conference with 
the satellite countries should include in the Peace Treaties anti-genocide 
clauses. This would amount to an obligation by the enemy countries in- 
volved to include immediately the crime of genocide in their criminal codes 
and to punish the numerous perpetrators of this crime.’* Unfortunately 
the proposal of the author could not be discussed because it was introduced 
after the deadline of 16 August 1946, the time fixed for new amendments 
to the drafts of the treaties with the satellite countries. 

However, in the case of the peace settlement relating to Germany the in- 
clusion of anti-genocide clauses in the peace treaty or peace statute would 
be both timely and appropriate. Germany, the classical country of geno- 
cide practices, must not profit by the situation that the United Nations 
genocide resolution does not bind her as a state because she is not a member 
of the United Nations. Since Germany’s practices actually provided the 
basis for developing the concept of genocide she should be the first country 
to include the crime of genocide in her criminal code. Such an obligation 
should be imposed upon Germany either through the forthcoming peace 
instrument or even earlier, by order of the occupation authorities and (or) 
by a specific obligation to be included in the German state constitutions. 
Anti-genocide provisions in German domestic law are especially necessary 
because of the great number of persons of alien origin who are still residing 
in Germany as displaced persons. 

RAPHAEL LEMKIN * 
Adviser on Foreign Affairs, War Department 

14 See Memorandum sur la necessité d’inclure les clauses contre le génocide dans les 
traités de paix published in the the Annex of the French pamphlet Le Crime de Géno- 
cide, cited above, note 13, wherein two alternative formulae of the crime of genocide 
proposed for peace treaties are introduced as follows: (1) ‘‘ Whoever, while participat- 
ing in a conspiracy to destroy a national, racial, or religious group, undertakes an attack 
against the life, liberty, or property of members of such groups is guilty of the crime 
of genocide’’; (2) ‘‘ Whoever, while participating in a conspiracy to destroy a national, 
racial, or religious group undertakes an attack against the life or bodily integrity or 
practices biological devices on members of such groups, is guilty of the crime of 
genocide.’’ 


* The views expressed in this note are the personal views of the author and not neces- 
sarily those of any government department with which he has been or is connected. 
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Abbreviations: C. J. E. D., Chronology of International Events and Documents, Royal 
Institute of International Affairs; C. S. Monitor, Christian Science Monitor; Cmd., 
Great Britain Parliamentary Papers by Command; Cong. Rec., Congressional Record; 
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G. B. T. S., Great Britain Treaty Series; N. Y. T., New York Times; P. A. U., Pan 
American Union Bulletin; S. C. O. R., United Nations Security Council Official Records; 
T. I. A. S., U. S. Treaties and other International Acts Series. 


May, 1946 

4/August 15 Eaypt—Unitrep States. Replying to U. 8. note of May 4, Egyptian 
note stated that special trade privileges, extended to the Philippine Republic by 
the United States, shall not be required by Egypt. Text: D. S. B., Sept. 1, 
1946, p. 431. 


4/August 26 PorTuGAL—UNniTepD States. Replying to the U. S. note of May 4, Por- 
tuguese note of Aug. 26 stated that special concessions, granted the Republic of 
the Philippines by the United States, shall not require the extension to Portugal 
of such privileges. Text: D. S. B., Sept. 8, 1946, p. 463. 


4/September 10 DrENMARK—UNITED States. In reply to U. S. note of May 4, the 
Danish note of Sept. 10 stated that most-favored-nation provisions accorded to 
the Philippine Islands need not be extended to Denmark. Text of Danish note: 
D. 8. B., Sept. 29, 1946, p. 596. 


4/October 3 Unitep States—YvueGosiavia. Replying to U. S. note of May 4, a 
Yugoslav note stated its understanding that special consideration, granted to 
the Philippine Republic by the United States, shall not be extended to Yugo- 
slavia. Text: D. S. B., Oct. 20, 1946, p. 726. 


4/October 7 DOMINICAN REPUBLIC—UNITED STATES. Replying to U.S. note of May 4, 
Dominican note stated that special concessions granted to the Philippine Re- 
public by the United States shall not require the extension to The Dominican 
Republic of such privileges. Text: D. S. B., Oct. 13, 1946, p. 691. 


10-July 15 Great BriraAIn—UNItTep States. U. 8. Senate approved S. J. Res. 138, 
authorizing the 3% billion dollar credit to Great Britain. N. Y. T., May 11, 
1946, p. 1; Cong. Rec. (daily) May 10, 1946, pp. 4882-4902. The loan was 
approved July 13 by the House of Representatives. N. Y. T., July 14, 1946, 
p- 1; Cong. Rec. (daily) July 13, 1946, pp. 9039-9081. The bill was signed 
July 15 by President Truman. N. Y. T., July 16, 1946, p. 1. 


20-September 20 GREAT BRITAIN—YvuGOSLAVIA. British Foreign Office published on 
August 19 two notes of May 20 and Aug. 16, concerning patrol incidents in the 
Venezia Giulia area. Texts: London Times, Aug. 20, 1946, p. 4. Partial text 
of recent British note, released Sept. 20: London Times, Sept. 21, 1946, p. 3. 
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August, 1946 
AGRICULTURE, INTERNATIONAL INSTITUTE OF. Property and functions were trans- 


ferred to the Food and Agriculture Organization. All members of the I.I.A. 
have now signed the protocol of transfer except Ethiopia, Mexico and Venezuela, 
but the latter two no longer consider themselves members. London Times, Sept. 
7, 1946, p. 3. 


GREAT BriTAIn—IrAQ. Exchanged notes at Bagdad, respecting the status of the 


Iraqi diplomatic mission in London, and the precedence of H. M. Ambassador 
at Bagdad. Text: Iraq No. 3 (1946), Cmd. 6918. 


GREAT BrRITAIN—NETHERLANDS. Signed agreement at London for certain air 


services. Text with annex and exchange of notes: G. B. T. S. No. 23 (1946), 
Cmd. 6893. 


15-30 SovieT Russ1a—SweEDEN—UNITED States. U. S. note of August 15 expressed 


concern over the projected Soviet-Swedish trade agreement. Text, together 
with Swedish reply of the 29th: D. S. B., Sept. 15, 1946, pp. 506-507. Ex- 
cerpts from Swedish note: N. Y. 7., Sept. 5, 1946, p. 4. Russia denied any 
breach of its lend-lease agreement. N. Y. T., Aug. 31, 1946, p. 5. Text of 
U. 8. State Department’s statement of Aug. 30: D. S. B., Sept. 8, 1946, p. 464. 


16—October 15 PEACE CONFERENCE. Iran, in a second note, requested admission as a 


member. [The first was delivered Aug. 10.] N. Y. T., Aug. 17, 1946, p. 3. 
Voted to invite Austria to be heard on the South Tyrol question. N. Y. T., 
Aug. 18, 1946, p. 1; London Times, Aug. 19, 1946, p. 3. Australian delegate 
proposed that a ‘‘court of human rights’’ be provided in all five peace treaties 
under discussion. Text: N. Y. 7., Aug. 19, 1946, p. 1. The United States 
suggested an additional clause. Text: p. 1. Decided to invite Iran to make 
known its views on all five treaties. London Times, Aug. 19, 1946, p. 3. Text 
of Italian Document No. 8 to be submitted Aug. 20, asking participation in the 
drafting of treaties for Germany, Austria and Japan: N. Y. T., Aug. 20, 1946, 
p. 8. U.S. representative told the Italian Economic Commission at the Con- 
ference that his Government did not intend to have economic aid, given to Italy, 
redistributed to other nations. The United States will not claim reparations. 
N.Y. T., Sept. 12, 1946, pp. 1, 16. On Sept. 18 Russia invoked the 3 rule in a 
commission for the first time, and renewed its contention that France was not 
a voting member of any Danubian treaty commission. JN. Y. T., Sept. 19, 1946, 
pp. 1, 3. Approved the peace treaty for Italy on Oct. 9. N. Y. T., Oct. 10, 
1946, pp. 1, 2. The peace treaties for Rumania, Bulgaria, Hungary and Fin- 
land were approved on Oct. 10, 11, 13 and 14, respectively. N. Y. T., Oct. 11, 
1946, pp. 1, 8; Oct. 12, pp. 1, 3; Oct. 13, pp. 1, 26; and Oct. 15, pp. 1, 20. With 
the Yugoslav delegation absent, the Conference gave final approval to the five 
draft treaties and adjourned Oct. 15. London Times, Oct. 16, 1946, p. 4; 
N.Y. T., Oct. 16, 1946, pp. 1,15. Text of Yugoslav delegation’s note expressing 
dissatisfaction with the work of the Conference, especially provisions of the 
Italian peace treaty: p. 15. Mr. Byrnes broadcast his report on Oct. 18. 
N.Y. T., Oct. 19, 1946, p. 1. Text: p.5; D. S. B., Oct. 27, 1946, pp. 739-7483 ; 
Dept. of State. Conference Ser. No. 90. 


17-30 EpucATION CONFERENCE. Delegates from 30 nations to the International Edu- 


cation Conference met at Endicott, N. Y. N.Y. T., Aug. 18, 1946, p. 27. Voted 
Aug. 27 to establish the World Organization of the Teaching Profession. Text 
of draft constitution: N. Y. T., Aug. 28, 1946, p. 14. The conference ended 
Aug. 30 with the signature of the constitution. N.Y. T., Aug. 31, 1946, p. 13. 
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17/November 7 DENMARK—SovieT Russia. Signed 5-year trade and shipping agree- 
ment in Moseow. N. Y. T., Aug. 18, 1946, p. 7; C. I. E. D., Aug. 12/25, 1946, 
p. 506. The agreement was ratified Nov. 7. C. I. HE. D., Oct. 21/Nov. 10, 1946, 
p. 653. 


19 GREEK ELECTIONS. Summary was issued of conclusions reached by the U. 8. sec- 
tion of the Allied Mission to Observe the Revision of Greek Electoral Lists. 
Text of summary: D. S. B., Sept. 1, 1946, pp. 424-425. 


19 PRISONERS OF WAR. Joint statement by the State, War and Navy Departments 
was released, regarding claims of American nationals against enemy countries 
arising out of mistreatment of prisoners of war. Text: D. S. B., Sept. 1, 1946, 
p. 427. 

19/27 PoLtanp (Nat’l. Unity Govt.). United States sent note Aug. 19 protesting ‘‘op- 
pressive acts which have prevented normal democratic political activity’’ and 
listing political parties which should be recognized as democratic. Great Brit- 
ain sent similar note. N. Y. T., Aug. 21, 1946, p. 1. Text: p. 6; D. S. B., 
Sept. 1, 1946, pp. 422-423. British Ambassador at Warsaw presented note 
Aug. 19, reminding Poland of its undertakings to hold elections and to grant 
freedom of activity to all political parties. Text: London Times, Aug. 21, 1946, 
p. 3. The Polish Embassy in Washington issued statement Aug. 27 protesting 
U.S. note. Text: N. Y. T., Aug. 28, 1946, pp. 1, 3. 


19-November 13 DarRDANELLES. U.S. note to Russia stated opposition to latter’s de- 
mands for a share in military control of the Straits. MN. Y. T., Aug. 20, 1946, 
p. 1. Text: p.3; D. S. B., Sept. 1, 1946, pp. 421-422. Partial text of British 
note of Aug. 21 to Russia: N. Y. T., Nov. 22, 1946, p. 14. Turkey released its 
note rejecting Russian demands, but expressing willingness to have an inter- 
national conference bring the 1936 convention up-to-date. N. Y. T., Aug. 24, 
1946, p. 3. Text: Aug. 25, p. 12; London Times, Aug. 26, 1946, p. 3. Russian 
note, received Sept. 24, in reply to Turkish note of Sept. 22, indicated that if 
Turkey rejected Soviet proposals for defense of the Dardanelles and organized 
‘military measures in the Straits together with any non-Black Sea power,’’ 
it would be considered against the security interests of Black Sea powers. 
N.Y. T., Sept. 29, 1946, pp. 1, 39; London Times, Sept. 30, 1946, p. 3. An- 
nouncement was made Oct. 4 of memorandum to Turkey stating British views. 
N.Y. T., Oct. 6, 1946, p. 33; London Times, Oct. 7, 1946, p. 3. U. 8. note to 
Russia of Oct. 9, in reply to Soviet note to Turkey of Sept. 24, rejected idea 
of exclusive Russo-Turkish responsibility for defense, and stated U. S. interest 
in the future of the Straits, and stated that any attack would be a matter for 
U. N. Security Council action. N. Y. T., Oct. 12, 1946, p. 1. Text: p. 3; 
D. 8. B., Oct. 20, 1946, p. 722. Great Britain also sent note Oct. 9. Text: 
N. Y. T., Nov. 22, 1946, p. 14. Turkish reply to Soviet note of Sept. 24 was 
handed to Russian Chargé at Ankara on Oct. 18. [No text published.] N.Y.T., 
Oct. 19, 1946, p. 1; London Times, Oct. 19, 1946, p. 4. The British Foreign 
Office announced Nov. 13 receipt of third Russian note. N. Y. T., Nov. 14, 
1946, p. 23. 


20 NorwAy—Soviet Russia. Announcement was made at Oslo of agreement on 
their common frontier. The boundary, established in 1826, was reaffirmed 
(former Finnish-Norwegian boundary). WN. Y. T., Aug. 21, 1946, p. 8. 


20-October 8 UniTep States—Yvueostavia. Yugoslavia protested to United States 
against flights of aircraft over its territory. London Times, Aug. 21, 1946, p. 4. 
United States sent note on the same date protesting the recent forcing down of 
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two transport planes flying between Italy and Austria. N.Y. T., Aug. 21, 1946, 
p. 1. Text: p. 2. Marshal Tito’s broadcast contradicted U. S. account of the 
incident of Aug. 9 and demanded respect of Yugoslavia’s air sovereignty. pp. 
1,2. U.S. note of August 21 gave Yugoslavia 48 hours to release imprisoned 
U. S. airmen, to insure their safe passage beyond Yugoslav borders and to allow 
American Embassy officials to communicate with them. N. Y. 7., Aug. 22, 
1946,p.1. Text: p. 3, D.S. B., Sept. 1, 1946, pp. 417-418. On Aug. 22 Marshal 
Tito ordered flyers to be released and his troops not to fire on foreign aircraft. 
N.Y. T., Aug. 23, 1946, p.1. Text of Marshal Tito’s note of Aug. 23: D. S. B., 
Sept. 1, 1946, p. 419. U.S. Department of State announced that Yugoslavia 
had apparently complied with the ultimatum dealing with attacks on U. S. air- 
craft. N.Y. T., Aug. 25, 1946, p. 1. Text of announcement: p. 4. On Aug. 
25 the Yugoslav Ministry of Information cited 110 ‘‘violations’’ of its terri- 
tory by Anglo-American military planes from Aug. 10 to 20. N. Y. T., Aug. 
26, 1946, p. 1. U. 8. note, delivered Sept. 17, replied to Yugoslav notes of 
July 26 and Aug. 14, and rejected Yugoslav charges of abuse of army personnel. 
Text: N. Y. T., Sept. 21, 1946, p. 4; D. S. B., Sept. 29, 1946, pp. 579-581. Text 
of Yugoslav note of Sept. 20 agreeing to pay indemnity for American fliers 
killed Aug. 19: N. Y. T.. Oct. 10, 1946, p. 10. U.S. note of Sept. 27 accused 
Yugoslavia of spreading malicious propaganda, and renewed appeal for codpera- 
tion in Trieste. N. Y. T., Oct. 1, 1946, pp. 1, 13. Text: D. S. B., Oct. 13, 
1946, pp. 676-677. U.S. note of Oct. 8 acknowledged receipt of $150,000 to be 
distributed among the families of crew members of U. S. plane shot down on 
Aug. 19. It also declined to accept Yugoslav claim of non-responsibility for 
loss of two planes forced down Aug. 9 and 19. D.S. B., Oct. 20, 1946, p. 725; 
N.Y. T., Oct. 10, 1946, p. 1. 


20-November 10 Eaypt—GreaT BRITAIN. Egyptian delegation rejected British for- 
mula Aug. 20 for a new treaty. London Times, Aug. 21, 1946, p. 4. Text of 
Egyptian statement: Aug. 22, p. 4. Treaty negotiations were resumed Sept. 
15. N. Y. T., Sept. 16, 1946, p. 2; London Times, Sept. 16, 1946, p. 4. The 
Egyptian group again rejected British proposals. N. Y. T., Sept. 24, 1946, p. 
22. Joint communiqué of Oct. 25 announced that a ‘‘decisive result’’ would 
be forthcoming in a few days regarding the negotiations. N. Y. T., Oct. 26, 
1946, p. 4. Prime Minister Attlee denied Oct. 28 that Great Britain had agreed 
to recognize Egyptian rule over the Sudan. London Times, Oct. 29, 1946, p. 4. 
On Nov. 10 the Egyptian Premier reiterated existence of draft treaty providing 
for British withdrawal, ete. N.Y. T7., Nov. 11, 1946, p. 8. 


21 JAPANESE OccUPATION. Russian member of the Allied Council for Japan turned 
down American proposal to enlarge membership of the Council to include all 
eleven Allies who fought in the Pacific war. N. Y. T., Aug. 21, 1946, p. 1. 


22 SPANISH RECOGNITION (Republican Govt. in Exile). Announcement was made of 
recognition by Czechoslovakia. News Flashes from Czechoslovakia (Chicago), 
Sept. 15, 1946, p. 1. 


24-October 25 Inp1a. Appointment was announced Aug. 24 of the new Executive 
Council consisting of 12 members. N. Y. T., Aug. 25, 1946, p. 1. List: p. 25; 
London Times, Aug. 26, 1946, p. 4. Biographical sketches: Govt. of India 
Information Services, Aug. 26, 1946, No. 3219. The Council took office Sept. 2. 
London Times, Sept. 3, 1946, p. 4; N. Y. T., Sept. 3, 1946, p. 6. The Cabinet 
held its first meeting Sept. 4. London Times, Sept. 5, 1946, p. 4. Terence A. 
Shone was appointed High Commissioner for the United Kingdom in India on 
Sept. 18. N.Y. T., Sept. 19, 1946, p. 12. Biographical sketches of members 
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of the Cabinet: Govt. of India Information Services, Sept. 18, 1946, No. 3240. 
Viceroy Lord Wavell announced Oct. 15 that the Moslem League had decided to 
participate in the interim government and five members were named to sit in 
the interim Cabinet. Members: London Times, Oct. 16, 1946, p. 4; N. Y. T., 
Oct. 26, 1946, p. 6. 


26-September 3 AVIATION CONFERENCE. Caribbean Regional Aviation Conference, the 


bo 


third of ten meetings sponsored by PICAO, met in Washington. U.S. delega- 
tion: D. S. B., Sept. 1, 1946, p. 407. List of countries and international or- 
ganizations invited: D. S. B., Sept. 8, 1946, p. 457. Informal report on the 
meeting: D. S. B., Nov. 17, 1946, pp. 897-900. 


ITaty—Syria. Announcement that Syria had agreed to the exchange of diplo- 
matic representatives. N.Y. T., Aug. 28, 1946, p. 3. 


COUNCIL OF FoREIGN MINISTERS. Opened meetings Aug. 29 in Paris to discuss 
work of the Peace Conference. Issued joint statement on treaty amendments. 
Text: London Times, Aug. 30, 1946, p. 4. 


JAPANESE OccuPATION. Text of U. S. War Department’s report on the first year 
of occupation: N. Y. T., Aug. 30, 1946, p. 6; D. S. B., Sept. 8, 1946, pp. 460- 
461. 


29/October 4 REPARATIONS (Italian). Claims totaling $5,700,000,000 have been regis- 


tered with the Secretariat of the Peace Conference at Paris. N. Y. T., Aug. 
30, 1946, p. 7. At a meeting of the Italian Economic Commission at the Peace 
Conference, Greece and Yugoslavia were voted 100 million dollars each and 
Ethiopia, 25 millions. Reparations to Albania failed of adoption. N. Y. T., 
Oct. 5, 1946, p. 1. 


29-November 4 UNITED Nations. Security Council. Approved Aug. 29 applications 


of Afghanistan, Iceland and Sweden for membership, and rejected those of 
Albania, Outer Mongolia, Trans-Jordan, Ireland and Portugal. N.Y. 7., Aug. 
30, 1946, pp. 1, 2. Russia demanded Aug. 29 that every country with troops 
in non-enemy states report on their number and location within two weeks. Ac- 
tion was put off because the matter was not presented according to accepted rules 
of order. N.Y. T., Aug. 30, 1946, p. 1. Text of Mr. Gromyko’s statement: 
p. 3; U. N. Doc. 8/144; S. C. O. R., 1st yr., 2d ser., pp. 141-142. On Sept. 3 
the Soviet Ukrainian delegate presented formal charges of aggression against 
the Greek Government and the British forces in Greece. N.Y. T., Sept. 4, 1946, 
pp. 1, 2. British and Greek members replied. N. Y. T., Sept. 6, 1946, p. 1. 
Mr. Manuilsky gave a summation of his charges of aggression on Sept. 10. 
N.Y. T., Sept. 11, 1946, pp. 1, 16. The United States suggested on Sept. 18 a 
Council inquiry into the situation along the whole of Greece’s northern frontier. 
N. Y. T., Sept. 19, 1946, p. 1. Text of statement by U. S. delegate: p. 4. 
Dropped charges against Greece Sept. 20. WN. Y. T., Sept. 21, 1946, p. 1. Mr. 
Gromyko urged the Council to request the United States and Great Britain to 
report the number and location of their troops in non-enemy countries and 
charged their presence caused uneasiness therein. N. Y. T., Sept. 24, 1946, p. 1. 
The Council refused to request the information on Sept. 24. WN. Y. T., Sept. 25, 
1946, p. 1; London Times, Sept. 25, 1946, p. 4. Defeated Oct. 15 a Polish 
resolution which would have barred Franco Spain from accession to the Inter- 
national Court of Justice. N. Y. T., Oct. 16, 1946, p. 13. Voted Nov. 4 to 
drop from its inactive agenda the problem of Franco Spain to enable the ques- 
tion to be taken up by the General Assembly. WN. Y. T., Nov. 5, 1946, pp. 1, 5; 
London Times, Nov. 5, 1946, p. 4. 
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30/31 CH1na—Uwnitep States. Signed an over-all agreement for the sale to China 
of U.S. civilian-type surplus property in the western Pacific and China. Text 
of joint statement, released Aug. 31; D. S. B., Sept. 22, 1946, pp. 548-549. 


30-September 13 PouisH Forces IN Exitz. The British Government, according to an 
announcement of Aug. 30, has decided to enroll General Anders’ forces in a 
Polish Resettlement Corps, despite Polish Government’s protest of Aug. 8. 
N.Y. T., Aug. 31, 1946, p. 7. Poland announced a new note of protest Sept. 7 
against ‘‘military character’’ of the proposed Corps. N. Y. T., Sept. 8, 1946, 
p- 31. A British reply was announced on Sept. 13. N. Y. T., Sept. 14, 1946, 
p. 3. 


30-November 8 KOREAN OCCUPATION. Text of statements of U.S. policy, dated Aug. 
30 and Oct. 1: D. S. B., Sept. 8, 1946, p. 462; and Oct. 13, 1946, p. 670. An- 
nouncement was made Nov. 8 that Russia had advised the United States of its 
willingness to resume discussions on a united Korea. WN. Y. T., Nov. 8, 1946, 
11. 


30-November 9 INTERNATIONAL MILITARY TRIBUNAL (Germany). The Prosecution’s 
case was concluded on Aug. 30. N. Y. T., Aug. 31, 1946, p. 3. Defendants 
made their final pleas, Aug. 31, all claiming innocence. WN. Y. T., Sept. 1, 1946, 
p. 1. Summary of the judgment delivered on Sept. 30: N. Y. T., Oct. 1, 1946, 
pp. 1, 138. Excerpts: London Times, Oct. 1, 1946, p. 3. French text and Ger- 
man translation: Journal Officiel, Gouvernement Militaire de la Zone Francaise 
d’Occupation, Oct. 18, 1946. Full English text: below, Supplement, p. 1. 
Twelve defendants were sentenced to be hanged, 7 to varying prison terms, and 
3 were acquitted. N. Y. T., Oct. 2, 1946, p. 1. Verdicts: pp. 22, 23, 24; Lon- 
don Times, Oct. 2, 1946, p. 4. On Oct. 10 the Allied Control Council denied 
appeals. N.Y. T., Oct. 11, 1946, p.1. Text of decision: p. 2. Ten defendants 
were hanged Oct. 16. Hermann Goering committed suicide by poison. London 
Times, Oct. 17, 1946, p. 6; N. Y. 7., Oct. 16, 1946, pp. 1, 19. Text of U. S. 
Prosecutor’s report to President Truman: p. 23; D. S. B., Oct. 27, 1946, pp. 
771-776. Text of Mr. Biddle’s Report of Nov. 9 on the rtial: N. Y. T., Nov. 
13, 1946, p. 14; D. S. B., Nov. 24, 1946, pp. 954-957. 


31 GREAT BriTAIN—Norway. Signed agreement at London concerning air com- 
munications. Text with annex: G. B. T. S. No. 31 (1946), Cmd. 6913. 


September, 1946 

2-13 Foop AND AGRICULTURE ORGANIZATION. Conference opened Sept. 2 at Copen- 
hagen. N.Y. T., Sept. 3, 1946, p. 2; London Times, Sept. 3, 1946, p. 4. Sum- 
mary of world food survey: London Times, Sept. 2, 1946, p. 5. U.S. dele- 
gation: D. S. B., Aug. 25, 1946, pp. 362-363. Admitted Italy, Switzerland, 
Portugal and Ireland on Sept. 3. London Times, Sept. 4, 1946, p. 4. Soviet 
Russia and Argentina to be invited to serve with 15 members of the F. A. O. on 
a commission to prepare plans for a world food board and an international priee 
stabilization program. London Times, Sept. 10, 1946, p. 3; N. Y. T., Sept. 10, 
1946, p. 2. Sessions recessed Sept. 13 with delegates from 47 nations approv- 
ing objectives of a proposed world food board. Admitted Hungary to member- 
ship. London Times, Sept. 14, 1946, p. 3; N. Y. T., Sept. 14, 1946, p. 3. 


2-25 PostaL UNION OF THE AMERICAS AND SPAIN. Fifth congress met at Rio de Ja- 
neiro with delegates present from 23 countries. U. S. delegates and summary 
of the meeting: D. S. B., Nov. 3, 1946, pp. 815-816. 


3 GREAT BRITAIN—SOUTHERN RuopEsiA. Signed agreement for avoidance of double 
taxation. London Times, Sept. 12, 1946, p. 3. 
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4 Inp1a—S1amM. Signed 20-year agreement at New Delhi, whereby India grants a 
$15,000,000 credit to Siam. London Times, Sept. 5, 1946, p. 4. 


6 Brazit—Unitep States. Signed air transport agreement at Rio de Janeiro. 
D. S. B., Sept. 22, 1946, p. 556. 


6 Byrnes, JAMES F. Text of the Secretary of State’s address at Stuttgart, calling 
for a return of self-government to Germany and removal of ‘‘alien dictator- 
ship’’: N. Y. T., Sept. 7, 1946, p. 5; D. S. B., Sept. 15, 1946, pp. 496-501. 
Excerpts: London Times, Sept. 7, 1946, p. 4. 


7-15 MepicaL Coneress. First Inter-American Congress of Medicine met at Rio de 
Janeiro with delegates from 19 countries. The next meeting will be in 1948 at 
Mexico City. D. S. B., Nov. 3, 1946, pp. 814-815. U. 8. delegates: D. S. B., 
Sept. 22, 1946, p. 535. 


7/October 24 NETHERLANDS East InpiEs. British Government announced decision to 
withdraw occupation forces by Nov. 30. N. Y. T., Sept. 8, 1946, p. 34. The 
final phase of withdrawal began Oct. 24. London Times, Oct. 25, 1946, p. 3. 


10/15 France—Frencu-Inpo Cuina. Working arrangement between France and the 
new Indo-China Republic of Viet Nam was announced in Paris, granting mutual 
recognition for nationals, recognition of French property and business interests 
in Viet Nam, ete. N. Y. T., Sept. 11, 1946, p. 8. Signed an agreement Sept. 
15 in Paris. N. Y. T., Sept. 16, 1946, p. 3; London Times, Sept. 18, 1946, p. 3. 


10-November 5 PaLEsTINE. In opening the London conference on Palestine Prime 
Minister Attlee said that Palestine is a world problem. N. Y. T., Sept. 11, 
1946, p. 8. Text of address and personnel of delegations: London Times, Sept. 
11, 1946, p. 4. Leaders of 7 Arab nations rejected Anglo-American Cabinet 
Committee’s plan for federalization of Palestine. N. Y. T., Sept. 13, 1946, p. 
16. Arab delegation’s counterplan offered minority standing and guaranteed 
political and cultural rights for the Jews. N. Y. T., Sept. 21, 1946, p. 4; 
London Times, Sept. 21, 1946, p. 3. Summary of main points of Arab plan: 
N. Y. T., Sept. 26, 1946, p. 11. The Conference adjourned Oct. 2 until Dee. 
16. London Times, Oct. 3, 1946, p. 4. President Truman pledged United 
States to further ‘‘substantial immigration’’ into Palestine. Text of state- 
ment: N. Y. T., Oct. 5, 1946, p. 2; D. 8. B., Oct. 13, 1946, pp. 669-670. Text 
of exchange of messages between King of Saudi Arabia and President Truman 
[Oct. 15 and Oct. 28]: N. Y. T., Oct. 18, 1946, pp. 1, 3; and Oct. 29, 1946, p. 14; 
D. 8. B., Nov. 10, 1946, pp. 848-851. Decision to release from detention Jew- 
ish leaders in Palestine and Palestinian Arabs, detained in the Seychelles, was 
announced in the House of Commons on Nov. 5. London Times, Nov. 6, 1946, 
p. 4. 


11-28 Greece. King George’s proclamation, issued in London, called for national unity 
and pledged him to work for social progress through democracy. Excerpts: 
N. Y. T., Sept. 12, 1946, p. 8; London Times, Sept. 12, 1946, p. 3. The King 
landed in Greece Sept. 27. N. Y. T., Sept. 28, 1946, p. 1. He returned to 
Athens on the 28th. N. Y. T., Sept. 29, 1946, p. 1; London Times, Sept. 30, 
1946, p. 4. 


11-December 10 Unitep Nations. Economic and Social Council. Third session opened 
at Lake Success, Long Island on Sept. 11. N. Y. 7., Sept. 12, 1946, p. 12. 
Russia rejected Sept. 25 all proposals to rebuild European economy on a unified 
continent-wide basis. N. Y. T., Sept. 26, 1946, p. 1. Soviet delegation con- 
tended that Germany should pay the resettlement and maintenance costs of Eu- 
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ropean refugees from countries which suffered from Nazi aggression: p. 5. 
Voted not to permit Spanish participation in the international control of drugs. 
N. Y. T., Sept. 27, 1946, p. 8. Approved Sept. 30 draft constitution for an 
international refugee organization. N.Y. T., Oct. 1, 1946, p. 10. Text: U.N. 
Doc. E/161/Rev. 2. Personnel of eight of the nine permanent commissions: 
N.Y. T., Oct. 3, 1946, p. 22. Closed 3d session Oct. 3. N.Y. T., Oct. 4, 1946, 
p. 7. Summary of the session: D. S. B., Oct. 20, 1946, pp. 715-717. Member 
countries of the Council’s commissions and terms of office: p. 718. Held ad hoc 
meeting Dec. 10 at which nominees to the commissions were confirmed. List of 
commissions and members: U. N. Doc. E/252. 


PANAMA—UNITED States. Issued joint statement concerning defense sites in 


Panama. Text: D. S. B., Sept. 22, 1946, p. 551. 


PaRAGUAY—UNITED STATES. Signed trade agreement at Asuncién. Summary of 


provisions: D. S. B., Sept. 22, 1946, pp. 550-551. 


12/14 CENTRAL AMERICAN REPUBLICS. Representatives of Costa Rica, Guatemala, Nica- 


ragua, El Salvador and Honduras met at Santa Ana, El Salvador, to discuss, 
among other subjects, a Central American union. N. Y. T., Sept. 13, 1946, 
p. 1. The Presidents of El Salvador and Guatemala agreed Sept. 14 to estab- 
lish a commission to set up a union with the other three countries. C. S. Moni- 
tor, Sept. 17, 1946, p. 9. 


12-18 INTERNATIONAL MONETARY FunpD. Managing Director Gutt announced that the 


39 member governments were being called upon to set par values on their cur- 
rencies within 30 days. D. S. B., Sept. 29, 1946, p. 575. Great Britain stated 
Sept. 16 that the sterling-dollar exchange rate remained. The United States 
notified the Bank on Sept. 18 that the par value of the dollar remains at $35 
per ounce of gold. Text of Secretary of the Treasury’s letter: N. Y. T., 
Sept. 19, 1946, pp. 1, 9; D. S. B., Sept. 29, 1946, p. 576. 


Buu@arRiA. Bulgarian People’s Republic was proclaimed. N. Y. T., Sept. 16, 


1946, p. 3. 


Costa RicAa—E.u Satvapor. Chancellors of the two countries signed a document 


eliminating the use of passports for travel between them. WN. Y. T., Sept. 16, 
1946, p. 2. 


15/18 Brazit. Constituent Assembly voted Sept. 15 to ratify the new constitution. 


N. Y. T., Sept. 16, 1946, p. 2. The constitution was formally promulgated 
the 18th, restoring representative government and freedom of speech, religion, 
press, ete. N.Y. T., Sept. 19, 1946, p. 12; London Times, Sept. 19, 1946, p. 3. 


16-November 13 Trieste. Text of Senator Connally’s remarks before the Italian 


Political and Territorial Commission at the Paris Peace Conference: D. S. B., 
Sept. 29, 1946, pp. 570-571. The Commission voted Sept. 28 in favor of the 
French line of demarcation between the Italo-Yugoslav and Free Territory 
frontiers, and the Yugoslav Government announced its refusal to accept such 
solution, or to sign a treaty containing such provisions. N. Y. T., Sept. 29, 
1946, p. 1; London Times, Sept. 30, 1946, p. 3. The Conference voted for the 
French plan by which the governor would be responsible to the United Nations 
Security Council. N. Y. T., Oct. 10, 1946, pp. 1, 2. Map showing prewar 
boundary and ‘‘French’’ line: N. Y. T., Oct. 6, 1946, IV, p. 1. Texts of 
French compromise proposal for the Statute for the free territory and the 
Provisional régime and Free Port régime (adopted at the Peace Conference) 
and the Soviet views (not approved): N. Y. T., Nov. 13, 1946, p. 4. 
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ARGENTINA—GREAT BrITAIN. Signed trade agreement. WN. Y. T., Sept. 18, 1946, 
p. 13; London Times, Sept. 18, 1946, p. 3. Text: G. B. T. S., No. 46 (1946), 
Cmd. 6953. 

FRANCE—GREAT Britain. Signed revised Anglo-French debt settlement and ac- 
cord on payments between sterling and frane areas. N. Y. T., Sept. 18, 1946, 
p. 5; London Times, Sept. 18, 1946, p. 4. 


WEATHER STATION VESSELS CONFERENCE. Met in London, with delegates from 
12 countries. It was sponsored by P. I. C. A. O. Nine nations signed on the 
26th an agreement providing for the establishment of 13 stations in the At- 
lantic. U. S. Delegates: D. S. B., Oct. 13, 1946, pp. 678-679. Report on the 
meeting: D. S. B., Nov. 17, 1946, pp. 901-904. 


ALLIED COUNCIL FoR JAPAN. At meeting in Tokyo the British Commonwealth 
member advocated eventual nationalization of Zaibatsu-owned coal mines, and 
government management in the interim period of 3 years. Chinese delegate fa- 
vored partial nationalization. U. S. delegate reported all Japanese forces in 
home island demobilized and arms rendered inoperative or destroyed. Soviet 
delegates suggested that the United States was reconstructing Japanese naval 
bases. C.J. E. D., Sept. 9/22, 1946, p. 561. 

Air TRANSPORT. Joint British-American statement-announced that Great Britain 
had agreed to follow the principle of freedom of competition in international 
air transport. Text: D. S. B., Sept. 19, 1946, pp. 577-578. 

CHURCHILL, WINSTON. In an address at the University of Ziirich Mr. Churchill 
urged a Franco-German partnership as a first step in a United States of Europe. 
N.Y. T., Sept. 20, 1946, py 1. Text: p. 2; London Times, Sept. 20, 1946, p. 4. 

TRADE ORGANIZATION. United States Department of State proposed a formal 
organization of nations pledged to work for expanded world commerce. N. 
Y. T., Sept. 20, 1946, pp. 1, 4. Text of suggested charter: Dept. of State. 
Commercial Policy Ser. No. 93; D. S. B., Sept. 29, 1946, pp. 585-589; Inter- 
national Conciliation, Nov. 1946, pp. 487-543. 


19-October 9 INTERNATIONAL LABOR CONFERENCE. Twenty-ninth session met at Mon- 


treal with more than 40 governments represented. N. Y. T., Sept. 20, 1946, p. 
6. U.S. delegation: D. S. B., Sept. 29, 1946, p. 573. Re-admitted the Argen- 
tine labor delegate. N.Y. T., Sept. 21, 1946, p. 4. Mr. Lie, Secretary General 
of the United Nations, addressed the meeting of the 25th. Summary of re- 
marks: N.Y. T., Sept. 26, 1946, p. 2. Ratified on Oct. 2 the agreement making 
the I. L. O. an agency of the United Nations. MN. Y. T., Oct. 3, 1946, p. 20. 
Closed Oct. 9 after approving conventions covering children and young workers, 
and standards of social and labor conditions in independent territories. Also 
approved an instrument for amending the I. L. O. constitution. N. Y. T., Oct. 
10, 1946, p. 2; London Times, Oct. 11, 1946, p. 3. Report on the Conference: 
D. S. B., Dee. 8, 1946, pp. 1034-1039. 


19-October 25 IcELAND—UNITED States. U.S. sent note Sept. 19 suggesting terms 


for an agreement to terminate the Defense of Iceland Agreement of July 1, 
1941, and to provide for the return of the Keflavik airport to Iceland. N.Y.T., 
Sept. 21, 1946, p. 1. Text: p. 4; D. S. B., Sept. 29, 1946, pp. 583-584. The 
agreement was concluded Oct. 7. D. S. B., Nov. 3, 1946, p. 826. Transfer of 
the airport was made Oct. 25. WN. Y. T., Oct. 26, 1946, p. 7. 

Brazit—GreEaT Britain. Signed trade agreement at London. N. Y. T., Sept. 
22, 1946, p. 31; C. I. E. D., Sept. 9/22, 1946, p. 560. Text: Brazil No. 1 
(1946), Cmd. 6952. 
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23-26 U. N. E. S.C. O. U.S. National Commission of U. N. E. S. C. O. met in Wash- 
ington, to discuss the proposed program of activities for the Organization, and 
to draw up recommendations for the consideration and guidance of the Ameri- 
can delegation at the Paris meeting. D. S. B., Oct. 6, 1946, p. 633. List of 50 
national organizations asked to name representatives: D. S. B., Aug. 25, 1946, 
p- 356. Members of the Commission: D. S. B., Sept. 27, 1946, pp. 599-600. 
Text of report of the meeting: D. S. B., Oct. 13, 1946, pp. 684-687. 


24 BELGIUM—UNITED STATES. Signed final lend-lease agreement in Washington 
whereby Belgium agreed to pay $18,000,000 for surplus American Army prop- 
erty. N. Y. T., Sept. 25, 1946, p. 17; D. S. B., Oct. 6, 1946, pp. 644-645. 
24 HUNGARIAN OccuPATION. U.S. note to Russia charged Russia with obstruction 


in reaching a 3-power agreement for the economic reconstruction of Hungary. 
N. Y. T., Sept. 25, 1946, p. 1. Text: p. 6; D. S. B., Oct. 6, 1946, pp. 638-639. 
Summary: London Times, Sept. 25, 1946, p. 4. 


24/October 3 ATomMIc ENERGY. Texts of Bernard Baruch’s memorandum to President 
Truman on statements regarding atomic energy made by former Secretary of 
Commerce Wallace and other documents: N. Y. T., Oct. 3, 1946, p. 23. Mr. 
Wallace’s reply of Oct. 3: N. Y. T., Oct. 4, 1946, p. 6. 


24-October 27 BuLGArIAN ELeEcTIons. U. 8S. Dept. of State made public Oct. 21 an 
exchange of notes of Sept. 24 and Oct. 1, regarding a proposal to have the 
Control Commission consider steps to ensure free elections. N. Y. T., Oct. 22, 
1946, p. 1. Text: p. 4; D. 8. B., Nov. 4, 1946, pp. 818-820. In the elections 
of Oct. 27 the Communist-dominated Fatherland Front won. WN. Y. T., Oct. 29, 
1946, p. 13. 


26-November 15 InponesiA. Indonesian demands were presented in a note to the 
Dutch authorities and the talks ended temporarily for consultation. London 
Times, Sept. 27, 1946, p. 4. Conversations were resumed Oct. 1 in the Bangka 
Islands with Dutch, Eurasian, Chinese and Arab communities and the Commis- 
sioner-General represented. C. J. E. D., Sept. 23/Oct. 6, 1946, p. 589. On 
Oct. 7 Dutch and Indonesian representatives met at Batavia under British chair- 
manship. N.Y. T., Oct. 8, 1946, p. 8; London Times, Oct. 8, 1946, p.4. Dutch 
and Indonesians agreed Oct. 14 on a truce ending 14 months of warfare. C. I. 
E. D., Oct. 7/20, 1946, p. 622. The negotiators reached a compromise plan 
Nov. 12 for the de facto recognition of Indonesian Republic. N. Y. T., Nov. 
14, 1946, pp. 1, 6. It was initialed Nov. 15. N. Y. T., Nov. 16, 1946, p. 8. 
Text of draft agreement: N. Y. T., Nov. 19, 1946, p. 16. Summary: London 
Times, Nov. 19, 1946, p. 3. 

27 Gotp. U.S. Department of State announced formation of a Tripartite Commis- 
sion for the Restitution of Monetary Gold to implement Part III of the agree- 
ment between the Allied Powers, Paris, last Jan. 14. Headquarters will be at 
Brussels. The group will operate independently of the Inter-Allied Reparations 
Agency. N.Y. T., Sept. 28, 1946, p. 11. Text of Terms of Reference: D. S. B., 
Sept. 29, 1946, p. 563. 


27-October 3 INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT, and IN- 
TERNATIONAL MONETARY FuND. Opened first annual meeting on Sept. 27 in 
Washington with 38 Governors for the Bank present, and 39 Governors of the 
Fund. N. Y. T., Sept. 28, 1946, p. 1. Elected Hugh Dalton as Chairman of 
the Boards at the closing session on Oct. 3. N.Y. T., Oct. 4, 1946, p.12. The 
next annual meeting will take place in London, September, 1947. D. S. B., 
Oct. 20, 1946, p. 707. 
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28 Atomic EnerGcy. Scientific and Technical Committee of the U. N. Atomic Energy 
Commission submitted its report. London Times, Sept. 30, 1946, p. 3. Text: 
N. Y. T., Sept. 29, 1946, p. 46; U. N. Doc. AEC/C.2/6, AEC/C.3/3. 


28-October 21 TELECOMMUNICATIONS CONFERENCE. Representatives of Great Britain, 
China, France, United States and Russia attended a conference at Moscow. 
N.Y. T., Aug. 31, 1946, p. 4. Agenda: D. 8S. B., Sept. 8, 1946, p. 459. U.S. 
delegation: D. S. B., Sept. 29, 1946, p. 575. Adopted Oct. 21 a recommendation 
for a world conference on radio communications in May 1947, to be followed by 
another in 1948 on telephone and telegraph regulations. Adopted a preliminary 
draft of a new convention on telecommunications. London Times, Oct. 22, 
1946, p. 3. Report of chief U. S. delegate was contained in a radio address. 
Text: D. S. B., Nov. 24, 1946, pp. 943-946. 


28-November 22 DANUBE RIVER. Traffic on the Danube was discussed Sept. 28 by the 
U. N. Economie and Social Council. N. Y. T., Sept. 29, 1946, p. 44. Text of 
draft resolution submitted by the United States to the Council: D. S. B., Oct. 
13, 1946, p. 658. On Sept. 30 the United States and Great Britain withdrew 
demand for incorporation into Rumanian peace treaty of clauses to ensure non- 
discriminatory administration of the Danube. N.Y. T., Oct. 1, 1946, pp. 1, 14; 
London Times, Oct. 1, 1946, p. 4. Peace Conference at Paris approved Oct. 
10 the provision of the Rumanian peace treaty calling for free navigation on 
the River. N.Y. T., Oct. 11, 1946, pp. 1, 8. Bulgarian treaty, containing pro- 
visions to internationalize the Danube was adopted by the Peace Conference 
Oct. 11. NW. Y. T., Oct. 12, 1946, p. 1. Secretary General Lie of the United 
Nations asked 7 nations on Oct. 8 if they would participate in a Danube con- 
ference. N.Y. T., Oct. 9, 1946, p. 21. On Oct. 31, Russia, Czechoslovakia and 
Yugoslavia declined, while Great Britain, Greece, and U. S. accepted, and 
France agreed conditionally. N. Y. T., Nov. 1, 1946, p. 13; D. S. B., Dee. 1, 
1946, p. 986. Plan to transfer 600 Danube River ships to their owners was 
announced Nov. 11 by Secretary Byrnes. WN. Y. T., Nov. 12, 1946, pp. 1, 2; 
London Times, Nov. 13, 1946, p. 4. The United States began the return Nov. 
22. N.Y. T., Nov. 23, 1946, p. 8. 


29-November 13 France. Draft constitution was adopted Sept. 29 by the Assembly. 
London Times, Sept. 30, 1946, p. 4; N. Y. T., Sept. 29, 1946, p. 43. English 
translation of text of draft constitution: N. Y. T., Oct. 1, 1946, p. 16. The 
Constitution was approved Oct. 13 by the electorate. N. Y. T., Oct. 14, 1946, 
p. 1; London Times, Oct. 15, 1946, p. 4. The Constitution was promulgated 
and came into force Oct. 28. C. I. E. D., Oct. 21/Nov. 10, 1946, p. 654. The 
Cabinet voted Nov. 13 to resign. N. Y. T., Nov. 14, 1946, p. 20. 


30 NaviceRT. Announcement was made that Great Britain and the United States 
would end the navicert system [which was set up by an exchange of notes on 
Nov. 21, 1939 and which came into foree Dec. Ist following]. D. S. B., Sept. 
29, 1946, p. 578. 


October, 1946 

1-15 MInInG ENGINEERING AND GEOLOGY CoNnGREss. Second Pan American Congress 
of Mining Engineering and Geology met at Petropolis, Brazil. D. S. B., Nov. 
10, 1946, p. 846. U.S. delegation: D. 8. B., Oct. 6, 1946, p. 630. 


2 INTERNATIONAL MONETARY FunD. The Board of Governors elected Turkey, Syria, 
Lebanon and Italy to membership [total—43 nations]. Increased quotas of 
contribution assigned to France and Paraguay. Voted to study the monetary 
use of silver. N.Y. T., Oct. 3, 1946, pp. 1, 10. 


CHRONICLE OF INTERNATIONAL EVENTS 163 


3 ARGENTINA—BrRAZIL. Effected trade agreement by exchange of notes at Rio de 
Janeiro. N.Y. T., Oct. 4, 1946, p. 3. 


3 Byrnes, JAMES F. Text of address in Paris on U. S. foreign policy; N. Y. T., 
Oct. 4, 1946, p. 4; D. S. B., Oct. 13, 1946, pp. 665-668. 


4 Buta@artA. Announcement was made of the publication of a new draft constitu- 
tion. N.Y. T., Oct. 5, 1946, p.5; C. I. EB. D., Sept. 23/Oct. 6, 1946, p. 577. 


4 GREECE—UNITED STaTES. Signed agreement at Washington, granting a $25,000,- 
000 eredit to Greece for the purchase of surplus war property. London Times, 
Oct. 11, 1946, p. 3; N. Y. T., Oct. 11, 1946, p. 20. 


7/November 13 Soviet Russ1a—SwepdEN. Signed 15-year trade treaty at Moscow. 
Summary of provisions: N. Y. T., Oct. 8, 1946, p. 10; London Times, Oct. 8, 
1946, p. 3. The treaty was ratified by Sweden on Nov. 13. N.Y. T., Nov. 14, 
1946, p. 19 London Times, Nov. 14, 1946, p. 4. 


8 Atomic Boms. In an address accepting fifth annual award of Freedom House 
Bernard M. Baruch opposed scrapping atomic bombs prior to an effective inter- 
national control plan. N. Y. T., Oct. 9, 1946, p. 1. Text: p. 23. 


8 REPARATIONS (German). At closing meeting of its 5th session in Brussels the 
Council of the Inter-Allied Reparations Agency voted to refer to the Council 
of Foreign Ministers the matter of reparations payments which have fallen be- 
hind schedule. N. Y. T., Oct. 10, 1946, p. 5. 


8-November 7 TRUSTEESHIP. Secretary General Lie of the United Nations announced 
Oct. 8 that France had submitted the text of proposed trusteeship agreements 
for the French Cameroons and Togoland. N. Y. T., Oct. 9, 1946, p. 21. An- 
nouncement was made Oct. 22 that France had submitted data on a long list 
of French possessions. N. Y. T., Oct. 23, 1946, p. 5. On Oct. 28 Mr. Lie an- 
nounced that in submitting a trusteeship draft for Western Samoa, New Zealand 
became the 5th country to submit drafts. N. Y. T., Oct. 29, 1946, p. 4. Text 
of U. S. draft agreement on trusteeship in the Pacific: N. Y. T., Nov. 7, 1946, 
p. 24; D. 8S. B., Nov. 17, 1946, pp. 889-891. The United States proposed 
Nov. 7 to waive its right as a ‘‘state directly concerned’’ to veto proposed 
United Nations trusteeship agreements on condition that other countries would 
take like action. Failing U. N. approval of its draft agreement the U. 8. 
would continue de facto control. N.Y. T., Nov. 8, 1946, pp. 1, 4. 


8-November 13 Atomic ENerGy. U. N. Commission voted to study and define pre- 
cautionary measures against illegal production and diversion of atomic energy. 
N. Y. T., Oct. 9, 1946, p. 1. Summary of Prime Minister Attlee’s remarks in 
the House of Commons: London Times, Oct. 9, 1946, p. 8. Russian member of 
the Commission offered plan for atomic control requiring supervision of mineral 
resources and disclosure of methods of mining atomic raw materials. WN. Y. T., 
Oct. 22, 1946, pp. 1, 6. The Commission approved Nov. 13 a stewardship report 
by a vote of 10-0, Poland and Russia abstaining. Suggestions made in the 
report: N. Y. T., Nov. 14, 1946, p. 8. 


9 ANTARCTIC ReEGions. Decree issued by Argentine Government asserting sov- 
ereignty over the Argentine submarine platform and water covering it. London 
Times, Oct. 11, 1946, p. 4. Text below, Supplement, p. 11. 


10. CHina. Kuomintang Central Executive Committee re-elected Generalissimo 
Chiang Kai-shek as President. London Times, Oct. 11, 1946, p. 4. 
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11 GREAT BrRITAIN—GUATEMALA. Foreign Minister of Guatemala announced that 
Great Britain had rejected a Guatemalan proposal to submit Guatemala’s claims 
to British Honduras to the International Court of Justice, an issue which grew 
out of Spanish treaties dating back to 1670. N.Y. T., Oct. 12, 1946, p. 5. 


12 Iraty—Unitep States. Secretary of State Byrnes announced that the United 
States would transfer $50,000,000 to the Italian Government immediately to re- 
imburse that Government for lire lent to the United States for purchase of 
supplies in Italy. Text of Mr. Byrnes’ letter: N. Y. T., Oct. 13, 1946, pp. 1, 27. 


14 LenvD-LEASE. Details of mutual aid given by Great Britain to U. S. A., Russia, 
China and the Allied European countries from March 1941 to Sept. 1, 1945 were 
published as Cmd. 6931. C. I. E. D., Oct. 7/20, 1946, p. 616. 


14/24 GerMAN OccupPaTION. Allied Control Council’s coérdinating committee adopted 
Oct. 14 a penal code under which many thousands of German war criminals, 
militarists and Nazis can be arrested and punished under a common set of prin- 
ciples. N. Y. T., Oct. 15, 1946, p. 14. Ordinance No. 7 of the American 
Military Government was promulgated for establishing the organization and 


procedure for further war trials in Germany. JN. Y. T., Oct. 25, 1946, p. 11. 


15 Passports. At a meeting of the Intergovernmental Committee on Refugees in 
London, representatives of 15 nations of the 25 attending, signed an agreement 
providing for a ‘‘travel document’’ for displaced persons, The document will 
enable the holder to return, for the life of the document, without a visa, to the 
country issuing it, in this way differing from the Nansen passport. London 
Times, Oct. 16 and 18, 1946, pp. 4 and 4. Displaced persons will be eligible 
for a ‘‘travel document’’ on Jan. 15, 1947. N.Y. T., Oct. 19, 1946, p. 9. 


15-November 26 TRADE AND EMPLOYMENT CONFERENCE. Preparatory Committee opened 
meetings Oct. 15 in London with 17 governments represented. London Times, 
Oct. 16, 1946, p. 4. U.S. delegation: D. S. B., Oct. 13, 1946, p. 664. Decided 
Oct. 16 to hold remaining meetings in private. London Times, Oct. 17, 1946, 
p. 6. Adopted rough draft providing for an international trade organization, 
at the final session of Nov. 26. Second session of the Preparatory Commission 
will be held at Geneva in April, 1947. N.Y. T., Nov. 27, 1946, p. 8. 


17 BrAZIL—CZECHOSLOVAKIA. Signed trade and navigation treaty at Rio de Janeiro 
granting a $20,000,000 credit to Czechoslovakia. N. Y. T., Oct. 18, 1946, p. 6. 


18/25 CZECHOSLOVAKIA. Foreign Minister stated that his country had decided to pay in 
full the claims of foreign investors in Czechoslovakia which arose following the 
nationalization of Czech industry. N. Y. T., Oct. 19, 1946, p. 2. Nationaliza- 
tion decrees were signed Oct. 25. They provide for compensation to individuals 
and corporations except those engaged in activities against the sovereignty, 
independence, ete., of the Czechoslovak Republic. D. S. B., Dee. 1, 1946, p. 


1003. 

18 FraNcE—UNITED States. Signed convention at Paris for prevention of double 
taxation on incomes. WN. Y. T., Oct. 19, 1946, p. 8; D. S. B., Nov. 3, 1946, 
p. 827. 

18 GERMAN Property. Spanish Cabinet announced an accord with the British, 


French and American governments on the disposition of German properties in 
Spain. N.Y. T., Oct. 19, 1946, p. 5. 


18 Unitep States—Yueostavia. U. S. note charged that some of its citizens had 
been subjected to forced labor and had died as a result. Yugloslav Embassy 
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made a denial of the charges. N. Y. T., Oct. 19, 1946, p. 1. Text of U. S. 
note: p. 7; D. 8. B., Oct. 27, 1946, pp. 761-762. Texts of other U. S. and 
Yugoslav notes: pp. 762-764. 


19/22 IraLy—UNITED States. Text of telegrams expressing mutual peace aims: D. 
S. B., Nov. 3, 1946, p. 821. 


20 UnITED Nations. Fifty events in its history: N. Y. T., Oct. 20, 1946, IV, p. 5. 


21 Cu1nA—Inp1A. India announced future exchange of ambassadors. N. Y. T., 
Oct. 22, 1946, p. 15. 

21 Mo.otov, V. M. Text of Soviet Foreign Minister’s declaration pledging Rus- 
sian cooperation in the cause of peace: N. Y. T., Oct. 22, 1946, p. 1. 

22 BEVIN, ERNEST. Excerpts from speech in the House of Commons on British for- 
eign policy: N. Y. T., Oct. 23, 1946, p. 5. Text: London Times, Oct. 23, 1946, 
pp. 4, 8. 


22 PHILIPPINE REPUBLIC—UNITED STATES. Treaty of General Relations and proto- 
col, signed at Manila, July 4, 1946, came into force with the exchange of rati- 
fications. Text of treaty and protocol: D. S. B., Nov. 3, 1946, pp. 824-826. 


22/30 ALBANIA—GREAT BRITAIN. Two British warships were sunk with loss of life on 
Oct. 22 in Corfu Channel. Albania sent protest Oct. 30 to the United Nations 
on the presence of these ships in her territorial waters. London Times, Oct. 31, 
1946, p. 3. 


23-November 19 UNITED NATIONS. General Assembly. Opened 2d part of the first 
session on Long Island. N.Y. T., Oct. 24, 1946, p. 1. Text of President Tru- 
man’s address: p. 2; D. S. B., Nov. 3, 1946, pp. 808-812. Member nations and 
chief delegates: N. Y. T., Oct. 23, 1946, p. 5. Mr. Vishinsky of Russia with- 
drew objection Oct. 25 to the consideration of the veto question. N. Y. T., Oct. 
26, 1946, p. 1. The British policy on atomic energy was outlined by Mr. Noel- 
Baker. London Times, Oct. 26, 1946, p. 4; U. N. Doc. A/P.V./37, pp. 74-75. 
Text of oral report of the Secretary General: N. Y. T., Oct. 25, 1946, p. 4; 
U. N. Doc. A/65/Add.1. On Oct. 29 Mr. Molotov called for a general reduc- 
tion of armaments and outlawry of the atomic bomb as well as a report on 
armed forces in former enemy countries. N. Y. T., Oct. 30, 1946, p. 1. Trans- 
lation of the plan: p. 12; U. N. Doc. A/P.V./42, pp. 165-181. Mr. Austin, 
the chief delegate of the United States, agreed in principle to disarmament, but 
stated it must not be a unilateral U.S. action. MN. Y. T., Oct. 31, 1946, p. 1. 
Text of address: p. 12; U. N. Doc. A/P.V./44, pp. 231-246. On Oct. 31 limita- 
tion of armaments and the Franco régime were added to the agenda. List of 
topic assignments to Committees: N. Y. T., Nov. 1, 1946, p. 14. Iceland, Swe- 
den and Afghanistan were welcomed Noy. 9 as new members. WN. Y. T., Nov. 
10, 1946, p. 33; London Times, Nov. 11, 1946, p. 3. Representatives of the 
new member countries signed the Charter on Nov. 19. N.Y. T., Nov. 20, 1946, 
pp. 1, 3. 

24-26 INTERNATIONAL JURIDICAL CoNnGRESS. Held sessions in Paris. The creation of 
an international code for war crimes and punishment for financial backers of 
the nazi regime were discussed. N. Y. T., Oct. 26, 1946, p. 5. Formation of 
an International Association of Jurists was approved in a resolution adopted 
Oct. 26. The next meeting will be at Brussels in July, 1947. N.Y. T., Oct. 
27, 1946, p. 34. 


24-30 Unirep MaritTIME CoNSULTATIVE CoUNCIL. Second meeting was held in Washing- 
ton. Subjects listed for discussion: D. S. B., Oct. 6, 1946, p. 631. Text of 
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Mr. Clayton’s address: D. S. B., Nov. 3, 1946, pp. 816-817, 822. Council be- 
came non-existent as of Oct. 31, 1946, and will be succeeded by the Provisional 
Maritime Consultative Council set up at this meeting. D. S. B., Dec. 1, 1946, 
p. 1002. 


25/30 AuSTRIAN OccUPATION. Allied Council issued a statement Oct. 25 registering dis- 


approval of Austrian economic conditions and calling upon the Government to 
remedy the situation. London Times, Oct. 28, 1946, p. 4. The Austrian Par- 
liament instructed Chancellor Fig] on Oct. 30 to work for the restoration of 
Austria’s sovereignty, including the end of the occupation by the Allies. JN. 
Y. T., Oct. 31, 1946, pp. 1, 5. 


Soviet RussIA—SwWEDEN. Signed aviation agreement at Moscow. N. Y. T., Oct. 


28, 1946, p. 4. 


AusTRIA—UNITED States. Policy on the status of Austria was defined in a state- 


ment issued by the Department of State. Text: D. S. B., Nov. 10, 1946, pp. 
864-865. 


28/November 1 Atomic ENERGY. President Truman named five civilians to the new 


atomic energy commission. Members: N. Y. T., Oct. 29, 1946, p. 1. Text of 
the President’s statement: p. 3. David Lilienthal was sworn in as chairman 
on Nov. 1. T., Nov. 2, 1946, p. 7. 


28/November 2 RUMANIAN ELECTIONS. British and U. 8. notes were delivered to the 


Rumanian Government on Oct. 28, concerning the lack of freedom for political 
parties in the forthcoming elections, in contravention of assurances received in 
Jan. 1946 from the Council of Ministers and its President. Text of U. S. note: 
D. 8. B., Nov. 10, 1946, p. 851; N. Y. T., Oct. 31, 1946, pp. 1, 7. Reply of 
Nov. 2 stated the notes were an intervention in internal affairs and an infringe- 
ment of sovereignty. N. Y. T., Nov. 4, 1946, p. 5. Partial text of unofficial 
translation: N. Y. T., Nov. 5, 1946, p. 6. 


29-31 DISARMAMENT. In the U. N. General Assembly Mr. Molotov called for a general 


30 


30 


reduction of armaments. N. Y. T., Oct. 30, 1946, p. 1. English translation of 
speech: p. 12; U. N. Doc. A/P.V./42, pp. 165-181. Mr. Austin of the U. 8. 
agreed in principle, and stated it must not be a U. S. unilateral action. N. 
Y. T., Oct. 31, 1946, p. 1. Text: p. 12; U. N. Doc. A/P.V./44, pp. 231-246. 


ARGENTINA—SPAIN. Signed trade agreement at Buenos Aires. WN. Y. T., Oct. 31, 


1946, p. 2. 


CARIBBEAN COMMISSION. United States, Great Britain, France and Netherlands 


signed an agreement in Washington, formally establishing the Commission and 
its auxiliary bodies—a Research Council and a West Indian Conference. The 
Commission aims to promote the scientific, technological and economic develop- 
ment of the Caribbean. D. 8S. B., Nov. 17, 1946, p. 920; C. S. Monitor, Oct. 30, 
1946, p. 6; London Times, Oct. 31, 1946, p. 3. Text: G. B. M. S. No. 13 (1946), 
Cmd. 6972. Permanent headquarters have been acquired for the permanent 
secretariat at Port-of-Spain, Trinidad. Lawrence W. Cramer is secretary gen- 
eral. N.Y. T., Oct. 31, 1946, p. 10. 


30/November 3 Japan. The new Constitution was approved Oct. 30 by the Privy Coun- 


cil, which then voted itself out of existence. N.Y. 7., Oct. 31, 1946, p. 2. The 
Emperor promulgated the Constitution on Nov. 3. N. Y. T., Nov. 3, 1946, p. 1. 
Text of rescript: pp. 1, 49. 
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31 BRAZIL—GREAT BRITAIN. Signed an air transport agreement in London. N. 
Y. T., Nov. 1, 1946, p. 11; London Times, Nov. 1, 1946, p. 3. Text: Brazil No. 
2 (1946), Cmd. 6962. 


31 GoLp. Anouncement was made in Bucharest that the Dutch and Belgian Govern- 
ments had filed claim to 60 tons of gold, paid by Germany to Rumania for oil 
exports during the war, claiming it had originally been looted from Belgium 
and the Netherlands. N. Y. T., Nov. 1, 1946, p. 15. 


November, 1946 ‘ 

1/14 Peace Treaty (German). In identical notes to the United States, Russia, Great 
Britain and France, the right to be heard in the drafting of a peace treaty for 
Germany was demanded by Belgium, Luxembourg and the Netherlands. N. 
Y. T., Nov. 2, 1946, pp. 1, 5; C. I. HE. D., Oct. 21/Nov. 10, 1946, pp. 650-669. 
A Polish note was also handed to the Council of Foreign Ministers on Nov. 14 
in which Poland made the same request. London Times, Nov. 18, 1946, p. 6. 


2 AiR TRANSPORT. Conference of the International Air Transport Association, 
with delegates from 70 countries, ended at Cairo, Egypt. Adopted resolutions 
for standardization of all dimensional units in international air transport, es- 
tablishment of an airline clearinghouse, international accounts on a dollar or 
sterling basis and the retention of the Warsaw convention. Next annual meet- 
ing to be at Rio de Janeiro. N.Y. T., Nov. 3, 1946, p. 12. 


bo 


AUSTRIA—BELGIUM. Signed trade agreement in Vienna. WN. Y. T., Noy. 4, 1946, 
p. 6. 


4 CHINA—UNITED States. Signed 10,000-word treaty of friendship, commerce and 
navigation at Nanking. D. 8S. B., Nov. 10, 1946, p. 866. Brief summary: 
N. Y. T., Nov. 4, 1946, p. 10. 


4 GREECE. Reconstituted Cabinet was sworn in. Members: N. Y. T., Nov. 5, 1946, 
p. 8; London Times, Nov. 5, 1946, p. 3. 


4-10 HEALTH ORGANIZATION. Interim Commission of the World Health Organization 
opened meetings in Geneva on Nov. 4. London Times, Nov. 5, 1946, p. 3. Dr. 
Thomas Parran was U.S. delegate. Summary of meeting: U. N. Weekly Bul- 
letin, Nov. 25, 1946, pp. 38-40. 


4-15 CouNCIL OF FOREIGN MINISTERS. Opened sessions in New York Nov. 4 to con- 
tinue consideration of the peace treaties. N. Y. T., Nov. 5, 1946, pp. 1, 3; 
London Times, Nov. 5, 1946, p. 4. Eight major issues before the Council and 
position thereon: N. Y. T., Nov. 4, 1946, p. 5. Summary of proceedings to 
Nov. 7: N. Y. T., Nov. 8, 1946, p. 3. Summary through Nov. 10: N. Y. T., 
Nov. 11, 1946, p. 3. Czechoslovak and Polish Foreign Ministers announced 
Nov. 15 that they had sent notes to the Council asking that their countries be 
permitted to help draft the peace treaty with Germany. N. Y. T., Nov. 16, 
1946, p. 5. 


5/14 ALBANIA—UNITED States. U.S. note of Nov. 5 stated that the U. S. informal 
mission was being recalled because of Albanian unwillingness to recognize the 
validity of existing treaties and obligations. N. Y. T., Nov. 9, 1946, pp. 1, 7. 
Text: D. S. B., Nov. 17, 1946, pp. 913-914. Text of Albanian note, broadcast 
by Moscow radio on Nov. 14: N. Y. T., Nov. 15, 1946, p. 6. 


6 Pan AMERICAN UNION. In conformity with Resolution IX of the Inter-American 
Conference on Problems of War and Peace (1945), providing for the annual 
election of the Chairman and Vice Chairman of the Governing Board, Dr. An- 
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tonio Rocha of Colombia was elected Chairman. D. S. B., Nov. 17, 1946, pp. 
920-921. 

6-7 Trieste. Texts of Yugoslav and Italian statements which were heard by the 
Council of Foreign Ministers: N. Y. 7., Nov. 7, 1946, p. 36. Announcement 
was made Nov. 7 of Marshal Tito’s offer to bargain on Trieste, which might 
be kept by Italy, if Yugoslavia could have Gorizia. The offer was declined by 
Italy. N.Y. T., Nov. 8, 1946, pp. 1, 3; London Times, Nov. 8, 1946, p. 4. 


11-15 Woo.. International Wool Meeting opened Nov. 11 in London. London Times, 
Nov. 12, 1946, p. 4. U.S. delegation: D. S. B., Nov. 3, 1946, p. 789. List of 
countries represented and text of statement of Nov. 15, released by heads of 
delegations at the meeting: D. S. B., Nov. 24, 1946, p. 942. 


14 CZECHOSLOVAKIA—UNITED STATES. Exchanged identical notes, embodying agree- 
ment concerning commercial property, compensation for nationalized property 
and related matters. Text of U.S. note: D. S. B., Dee. 1, 1946, pp. 1004-1006. 


14 InpIA—UNITED STATES. Signed air transport agreement at New Delhi. UN. Y. T., 
Nov. 15, 1946, p. 12. Summary: D. S. B., Nov. 24, 1946, pp. 966-967. 


15 CuinA. Constitutional Assembly convened, with more than 1200 delegates pres- 
ent. N. Y. T., Nov. 16, 1946, p. 8. 


MULTIPARTITE CONVENTIONS 


AERIAL NAVIGATION. Paris, Oct. 13, 1919. 
Denunciation announced: 
Spain. Oct. 18, 1946. N.Y. T., Oct. 19, 1946, p. 5. 
AIR TRANSPORT AGREEMENT. Chicago, Dec. 7, 1944. 
Adherence: 
Argentina. June 4, 1946. 
Denunciations: 
Dominican Republie (effective Oct. 14, 1947). 
Nicaragua (effective Oct. 7, 1947). 
Signature: 
Iran. Aug. 13, 1946. D. 8S. B., Nov. 24, 1946, p. 970. 
AVIATION CONVENTION. Chicago, Dec. 7, 1944. 
Ratifications (announced) : 
India. Nov. 13, 1946. N.Y. 
Spain. Oct. 18, 1946. N.Y. 
Ratifications deposited: 
Ireland. Oct. 31, 1946. 
Sweden. Nov. 7, 1946. D. 8S. B., Nov. 24, 1946, p. 970. 
INDUSTRIAL Property. London, June 2, 1934. 
Adherence: 
New Zealand (effective July 14, 1946). D. 8. B., Sept. 22, 1946, p. 552. 
INTER-AMERICAN AUTOMOTIVE TRAFFIC. Washington, Dec. 15, 1943. 
Ratifications: 
Costa Rica. Aug. 12, 1946. 
Panama. Sept. 3, 1946. P. A. U. (Spanish), Nov. 1946, p. 650. 
United States. Aug. 8, 1946. D.S. B., Sept. 1, 1946, p. 426. 
Ratification deposited: 
United States. Oct. 29, 1946. D. 8S. B., Dec. 1, 1946, p. 1021. 
Promulgation: 
United States. Nov. 1, 1946. D. 8S. B., Dec. 1, 1946, p. 1021. 


T., Nov. 14, 1946, p. 13. 
T., Oct. 19, 1946, p. 5. 
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INTER-AMERICAN INDIAN INSTITUTE. Mexico City, Nov. 29, 1940. 
Adherence deposited : 
Venezuela. Aug. 8, 1946. D. S. B., Nov. 10, 1946, p. 866. 


INTERNATIONAL CouRT OF JUSTICE. Statute. Optional Clause. San Francisco, June 26, 


1945. 
Declarations signed: 


Great Britain. Feb. 13, 1946. G. B. M. 8S. No. 11 (1946), Cmd. 6934. 


United States. Aug. 14, 1946. 
Declaration deposited : 


United States. Aug. 26, 1946. N. Y. T., Aug. 27, 1946, p. 6; D. S. B., Sept. 8, 


1946, pp. 452-453. 


LETTERS, Ete., oF DECLARED VALUE. Buenos Aires, May 23. 1939. 
Adherences: 
Lebanon. Nov. 27, 1945. 
Syria. April 10, 1946. D. 8S. B., Sept. 22, 1946, p. 552. 
MONEY ORDERS. Buenos Aires, May 23, 1939. 
Adherences: 
Lebanon. Nov. 27, 1945. 
Syria. April 10, 1946. D. 8S. B., Sept. 22, 1946, p. 552. 
Narcotics. Geneva, July 13, 1931. 


Ratification deposited: 
Argentina. April 18, 1946. D. S. B., Sept. 22, 1946, p. 552. 


OpiuM CONVENTION. Geneva, Feb. 19, 1925. 
Ratification deposited : 
Argentina. April 18, 1946. D. 8S. B., Sept. 22, 1946, p. 552. 
OpiuM CONVENTION. The Hague, Jan. 23, 1912. 
Ratification deposited : 
Argentina. Apr. 23, 1946. D. S. B., Sept. 22, 1946, p. 552. 
OpiuM CONVENTION. Final Protocol. The Hague, July 9, 1913. 
Ratification deposited : 
Argentina. Apr. 23, 1946. D. 8. B., Sept. 22, 1946, p. 552. 
PARCEL Post. Buenos Aires, May 23, 1939. 
Adherences: 
Lebanon. Nov. 27, 1945. 
Syria. April 10, 1946. D. 8S. B., Sept. 22, 1946, p. 552. 
Passports. London, Oct. 15, 1946. 


Signed by 15 nations (no names). London Times, Oct. 16, 1946, p. 4; N. Y. T., Oct. 


19, 1946, p. 9. 


PRIVILEGES AND IMMUNITIES, UNITED Nations. London, Feb. 13, 1946. 


Ratification : 
Great Britain. N.Y. T., Oct. 5, 1946, p. 5. 
Rapio COMMUNICATIONS REGULATIONS AND Revision. 
Adherence: 
Lebanon. D. S. B., Sept. 22, 1946, p. 552. 


Cairo, April 8, 1938. 


Rapio CoMMUNICATIONS REGULATIONS. Additional Protocol. Revision. 


8, 1938. 
Adherence: 
Lebanon. D. 8. B., Sept. 22, 1946, p. 552. 
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Rep Cross. Geneva, July 27, 1929. 
Adherences: 
Lebanon. 
Syria. D.S. B., Sept. 22, 1946, p. 553. 
SANITARY CONVENTION. Paris, June 21, 1926. Amendment, Washington, Jan. 5, 1945. 
Accessions: 
Denmark, with reservation (effective Aug. 23, 1946). 
Syria (effective Oct. 31, 1946). D. S. B., Dec. 1, 1946, p. 1022. 
SANITARY CONVENTION. Paris, June 21, 1926. Amendment, Washington, Jan. 5, 1945. 
Protocol, Washington, April 23, 1946. 
Accessions: 
Denmark, with reservation (effective Aug. 23, 1946). 
Syria (effective Oct. 31, 1946). D. S. B., Dec. 1, 1946, p. 1022. 
SANITARY CONVENTION FOR AIR NAVIGATION. The Hague, April 12, 1933. 
Adherence: 
Dominican Republic. June 12, 1946. D. S. B., Sept. 22, 1946, p. 552. 
SANITARY CONVENTION FOR AIR NAVIGATION. The Hague, April 12, 1933. Amendment, 
Washington, Jan. 5, 1945. 
Accession: 
Syria (effective Oct. 31, 1946). D.S. B., Dec. 1, 1946, p. 1022. 
SANITARY CONVENTION FOR AIR NAVIGATION. The Hague, April 12, 1933. Amendment, 
Washington, Jan. 5, 1945. Protocol. Washington, April 23, 1946. 
Accession : 
Syria (effective Oct. 31, 1946). D.S. B., Dec. 1, 1946, p. 1022. 
Sugar MARKETING AND PropucTION. Protocol, London, August 30, 1946. 
Signatures and Text: G. B. T. 8., No. 45 (1946), Cmd. 6946, pp. 6-8. 
Contains also texts of Protocols of August 31, 1944 and August 31, 1945. 
TELECOMMUNICATIONS CONVENTION. Madrid, Dec. 9, 1932. 
Adherence: 
Lebanon. D. S. B., Sept. 22, 1946, p. 552. 
TELEGRAPH REGULATIONS AND ProtocoL. Cairo, April 4, 1938. 
Adherence: 
Lebanon. D. S. B., Sept. 22, 1946, p. 552. 
TELEPHONE REGULATIONS AND PROTOCOL. Cairo, April 4, 1938. 
Adherence: 
Lebanon. D. S. B., Sept. 22, 1946, p. 552. 
U.N. E. 8. C. 0. London, Nov. 16, 1945. 
Signatures and Text: G. B. T. 8. No. 50 (1946), Cmd. 6963. 
Acceptances deposited as of Nov. 4, 1946: p. 17. 
UniTEeD Nations CHARTER. San Francisco, June 26, 1945. 
Ratification : 
Argentina. August 30,1946. N.Y. T., Aug. 31, 1946, p. 7. 
Signatures of adherence: 
Sweden, Iceland and Afghanistan. Nov. 19, 1946. N.Y. T., Nov. 20, 1946, pp. 1, 3. 
Text of instrument of adherence: p. 3. 
UNIVERSAL PosTAL CONVENTION. Buenos Aires, May 23, 1939. 
Adherences: 
Lebanon. Nov. 27, 1945. 
Syria. April 10, 1946. D. 8S. B., Sept. 22, 1946, p. 552. 
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WEATHER StTaTIONS. London, Sept. 26, 1946. 
Signatures: 
Belgium, Canada, France, Ireland, Netherlands, Norway, Sweden, Great Britain and 
United States. N. Y. T., Oct. 4, 1946, p. 15; D. 8S. B., Oct. 13, 1946, p. 678. 


WHALING. London, June 8, 1937. 
Ratification deposited : 
Argentina. June 18, 1946. D.S. B., Sept. 22, 1946, p. 553. 


WHALING. London, June 8, 1937. Protocol of Amendment, June 24, 1938. 
Ratification deposited: 
Argentina. June 18, 1946. D.S. B., Sept. 22, 1946, p. 553. 


WHALING. Protocol. London, Feb. 7, 1944. 
Ratification deposited : 
Argentina. June 18, 1946. D. 8S. B., Sept. 22, 1946, p. 553. 


WHALING. Supplementary Protocol, London, Nov. 26, 1945. 
Ratification deposited : 
United States. Aug. 30, 1946. D. S. B., Sept. 22, 1946, p. 553. 
Text: Cong. Rec. (daily), July 30, 1946, pp. 10599-10602. 


WHEAT AGREEMENT MEMORANDUM. Amendment. Washington, Feb. 27, 1946. 
Acceptances: 
Argentina. April 9, 1946. 
Australia. March 20, 1946. 
Canada. March 25, 1946. 
Great Britain. May 3, 1946. 
United States. 
Texts of notes of acceptance: T. I. A. S. 1540. 


Witp Lire PRESERVATION IN THE WESTERN HEMISPHERE. Washington, Oct. 12, 1940. 
Ratification: 
Argentina. May 8, 1946. 
Ratifications deposited : 
Argentina. June 27, 1946. 
Nicaragua. May 22, 1946. D. S. B., Sept. 22, 1946, p. 552. 


WorLD HEALTH ORGANIZATION. Constitution. New York, July 22, 1946. 
Ratifications signified : 
Canada. 
China. 
Great Britain. WN. Y. T., Sept. 13, 1946, p. 8. 


DorotHy R. Dart 


JUDICIAL DECISIONS 


INTERNATIONAL MILITARY TRIBUNAL (NUREMBERG), 
JUDGMENT AND SENTENCES * 


October 1, 1946 


Judgment 


On 8 August 1945, the Government of the United Kingdom of Great 
Britain and Northern Ireland, the Government of the United States of 
America, the Provisional Government of the French Republic, and the 
Jovernment of the Union of Soviet Socialist Republics entered into an 
Agreement establishing this Tribunal for the Trial of War Criminals whose 
offenses have no particular geographical location. In accordance with 
Article 5, the following Governments of the United Nations have expressed 
their adherence to the Agreement: 


Greece, Denmark, Yugoslavia, the Netherlands, Czechoslovakia, Poland, 
Belgium, Ethiopia, Australia, Honduras, Norway, Panama, Luxembourg, 
Haiti, New Zealand, India, Venezuela, Uruguay, and Paraguay. 

By the Charter annexed to the Agreement, the constitution, jurisdiction, 
and functions of the Tribunal were defined. 

The Tribunal was invested with power to try and punish persons who 
had committed Crimes against Peace, War Crimes, and Crimes against Hu- 
manity as defined in the Charter. 

The Charter also provided that at the Trial of any individual member 
of any group or organization the Tribunal may declare (in connection with 
any act of which the individual may be convicted) that the group or or- 
ganization of which the individual was a member was a criminal organi- 
zation. 

In Berlin, on 18 October 1945, in accordance with Article 14 of the 
Charter, an Indictment was lodged against the defendants named in the 
caption above, who had been designated by the Committee of the Chief 
Prosecutors of the signatory Powers as major war criminals. 

A copy of the Indictment in the German language was served upon each 
defendant in custody, at least 30 days before the Trial opened. 

This Indictment charges the defendants with Crimes against Peace by 
the planning, preparation, initiation, and waging of wars of aggression, 
which were also wars in violation of international treaties, agreements, and 
assurances; with War Crimes; and with Crimes against Humanity. The 
defendants are also charged with participating in the formulation or exe- 
eution of a common plant or conspiracy to commit all these crimes. The 


* Text provided by Col. Lawrence D. Egbert, Editor of The Record of the Tribunal. 
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Tribunal was further asked by the Prosecution to declare all the named 
groups or organizations to be criminal within the meaning of the Charter. 

The Defendant Robert Ley committed suicide in prison on 25 October 
1945. On 15 November 1945 the Tribunal decided that the Defendant 
Gustav Krupp von Bohlen und Halbach could not then be tried because of 
his physical and mental condition, but that the charges against him in the 
Indictment should be retained for trial thereafter, if the physical and men- 
tal condition of the defendant should permit. On 17 November 1945 the 
Tribunal decided to try the Defendant Bormann in his absence under the 
provisions of Article 12 of the Charter. After argument, and considera- 
tion of full medical reports, and a statement from the defendant himself, 
the Tribunal decided on 1 December 1945 that no grounds existed for a 
postponement of the Trial against the Defendant Hess because of his men- 
tal condition. A similar decision was made in the case of the Defendant 
Streicher. 

In accordance with Articles 16 and 23 of the Charter, Counsel were either 
chosen by the defendants in custody themselves, or at their request were 
appointed by the Tribunal. In his absence the Tribunal appointed Coun- 
sel for the Defendant Bormann, and also assigned Counsel to represent 
the named groups or organizations. 

The Trial, which was conducted in four languages—English, Russian, 
French, and German—began on 20 November 1945, and pleas of ‘‘Not 
Guilty’’ were made by all the defendants except Bormann. 

The hearing of evidence and the speeches of Counsel concluded on 31 
August 1946. 

Four hundred and three open sessions of the Tribunal have been held. 
Thirty-three witnesses gave evidence orally for the Prosecution against the 
individual defendants and 61 witnesses, in addition to 19 of the defendants, 
gave evidence for the Defense. 

A further 143 witnesses gave evidence for the Defense by means of writ- 
ten answers to interrogatories. 

The Tribunal appointed Commissioners to hear evidence relating to the 
organizations, and 101 witnesses were heard for the Defense before the 
Commissioners, and 1,809 affidavits from other witnesses were submitted. 
Six reports were also submitted, summarizing the contents of a great num- 
ber of further affidavits. 

Thirty-eight thousand affidavits, signed by 155,000 people, were sub- 
mitted on behalf of the Political Leaders, 136,213 on behalf of the SS, 
10,000 on behalf of the SA, 7,000 on behalf of the SD, 3,000 on behalf of 
the General Staff and OKW, and 2,000 on behalf of the Gestapo. 

The Tribunal itself heard 22 witnesses for the organizations. The docu- 
ments tendered in evidence for the Prosecution of the individual defendants 


and the organizations numbered several thousands. A complete steno- 
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graphic record of everything said in Court has been made, as well as an 
electrical recording of all the proceedings. 

Copies of all the documents put in evidence by the Prosecution have been 
supplied to the Defense in the German language. The applications made by 
the defendants for the production of witnesses and documents raised serious 
problems in some instances, on account of the unsettled state of the Country. 
It was also necessary to limit the number of witnesses to be called, in order 
to have an expeditious hearing, in accordance with Article 18 (¢) of the 
Charter. The Tribunal, after examination, granted all those applications 
which in its opinion were relevant to the defense of any defendant or named 
group or organization, and were not cumulative. Facilities were provided 
for obtaining those witnesses and documents granted through the office of 
the General Secretary established by the Tribunal. 

Much of the evidence presented to the Tribunal on behalf of the Prose- 
cution was documentary evidence, captured by the Allied armies in Ger- 
man army headquarters, Government buildings, and elsewhere. Some of 
the documents were found in salt mines, buried in the ground, hidden be- 
hind false walls and in other places thought to be secure from discovery. 
The case, therefore, against the defendants rests in a large measure on docu- 
ments of their own making, the authenticity of which has not been chal- 
lenged except in one or two cases. 


The Charter Provisions 


The individual defendants are indicted under Article 6 of the Charter, 
which is as follows: 


‘‘Article 6. The Tribunal established by the Agreement referred 
to in Article 1 hereof for the trial and punishment of the major war 
criminals of the European Axis countries shall have the power to try 
and punish persons who, acting in the interests of the European Axis 
countries, whether as individuals or as members of organizations, com- 
mitted any of the following crimes: 


‘‘The following acts, or any of them, are crimes coming within the 
jurisdiction of the Tribunal for which there shall be individual re- 
sponsibility : 

‘‘(a) Crimes Against Peace: namely, planning, preparation, initia- 
tion or waging of a war of aggression, or a war in violation of interna- 
tional treaties, agreements or assurances, or participation in a common 
plan or conspiracy for the accomplishment of any of the foregoing: 


‘‘(b) War Crimes: namely, violations of the laws or customs of war. 
Such violations shall include, but not be limited to, murder, ill-treat- 
ment or deportation to slave labor or for any other purpose of civilian 
population of or in occupied territory, murder or ill-treatment of 
prisoners of war or persons on the seas, killing of hostages, plunder of 
public or private property, wanton destruction of cities, towns or vil- 
lages, or devastation not justified by military necessity: 


JUDICIAL DECISIONS 175 


‘‘(e) Crimes Against Humanity: namely, murder, extermination, 
enslavement, deportation, and other inhumane acts committed against 
any civilian population, before or during the war, or persecutions on 
political, racial, or religious grounds in execution of or in connection 
with any crime within the jurisdiction of the Tribunal, whether or not 
in violation of the domestic law of the country where perpetrated. 

‘‘Leaders, organizers, instigators, and accomplices, participating in 
the formulation or execution of a common plan or conspiracy to com- 
mit any of the foregoing crimes are responsible for all acts performed 
by any persons in execution of such plan.’’ 


These provisions are binding upon the Tribunal as the law to be applied 
to the case. The Tribunal will later discuss them in more detail; but, be- 
fore doing so, it is necessary to review the facts. For the purpose of show- 
ing the background of the aggressive war and war crimes charged in the 
Indictment, the Tribunal will begin by reviewing some of the events that 
followed the first World War, and in particular, by tracing the growth of 
the Nazi Party under Hitler’s leadership to a position of supreme power 
from which it controlled the destiny of the whole German People, and 
paved the way for the alleged commission of all the crimes charged against 
the defendants. 


The Nazi Regime in Germany 
the Origin and Aims of the Nazi Party 


On 5 January 1919, not two months after the conclusion of the Armistice 
which ended the first World War, and six months before the signing of the 
peace treaties at Versailles, there came into being in Germany a small po- 
litical party called the German Labor Party. On 12 September 1919 Adolf 
Hitler became a member of this Party, and at the first public meeting held 
in Munich, on 24 February 1920, he announced the Party’s program. 
That program, which remained unaltered until the Party was dissolved in 
1945, consisted of 25 points, of which the following five are of particular 
interest on account of the light they throw on the matters with which the 
Tribunal is concerned: 


**Point 1. We demand the unification of all Germans in the Greater 
Germany, on the basis of the right of self-determination of peoples. 

Point 2. We demand equality of rights for the German People in 
respect to the other nations; abrogation of the peace treaties of Ver- 
sailles and Saint Germain. 

Point 3. We demand land and territory for the sustenance of our 
people, and the colonization of our surplus population. 

Point 4. Only a member of the race can be a citizen. A member 
of the race can only be one who is of German blood, without considera- 
tion of creed. Consequently no Jew can be a member of the race. . . . 

Point 22. We demand abolition of the mercenary troops and for- 
mation of a national army.’’ 
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Of these aims, the one which seems to have been regarded as the most 
important, and which figured in almost every public speech, was the re- 
moval of the ‘‘disgrace’’ of the Armistice, and the restrictions of the peace 
treaties of Versailles and Saint Germain. In a typical speech at Munich 
on 13 April 1923, for example, Hitler said with regard to the Treaty of Ver- 
sailles : 


‘The Treaty was made in order to bring 20 million Germans to their 
deaths, and to ruin the German Nation. ... At its foundation our 
movement formulated three demands: 


1. Setting aside of the Peace Treaty. 
2. Unification of all Germans. 
3. Land and soil to feed our Nation.’’ 


The demand for the unification of all Germans in the Greater Germany 
was to play a large part in the events preceding the seizure of Austria and 
Czechoslovakia; the abrogation of the Treaty of Versailles was to become 
a decisive motive in attempting to justify the policy of the German Gov- 
ernment; the demand for land was to be the justification for the acquisi- 
tion of ‘‘living space’’ at the expense of other nations; the expulsion of 
the Jews from membership of the race of German blood was to lead to the 
atrocities against the Jewish people; and the demand for a national army 
was to result in measures of rearmament on the largest possible scale, and 
ultimately to war. 

On 29 July 1921, the Party which had changed its name to National 
Sozialistische Deutsche Arbeiter Partei (NSDAP) was reorganized, Hitler 
becoming the first ‘‘Chairman.’’ It was in this year that the Sturmabteil- 
ung or SA was founded, with Hitler at its head, as a private para-military 
foree, which allegedly was to be used for the purpose of protecting NSDAP 
leaders from attack by rival political parties, and preserving order at 
NSDAP meetings, but in reality was used for fighting political opponents 
on the streets. In March 1923 the Defendant Goring was appointed head 
of the SA. 

The procedure within the Party was governed in the most absolute way 
by the ‘‘Leadership Principle’’ (Fiihrerprinzip). 

According to the principle, each Fiihrer has the right to govern, admin- 
ister, or decree, subject to no control of any kind and at his complete dis- 
cretion, subject only to the orders he received from above. 

This principle applied in the first instance to Hitler himself as the leader 
of the Party, and in a lesser degree to all other Party officials. All mem- 
bers of the Party swore an oath of ‘‘eternal allegiance’’ to the leader. 

There were only two ways in which Germany could achieve the three 
main aims above-mentioned, by negotiation, or by force. The 25 points of 
the NSDAP program do not specifically mention the methods on which the 
leaders of the Party proposed to rely, but the history of the Nazi regime 
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shows that Hitler and his followers were only prepared to negotiate on the 
terms that their demands were conceded, and that foree would be used if 
they were not. 

On the night of 8 November 1923, an abortive putsch took place in 
Munich. Hitler and some of his followers burst into a meeting in the 
Birgerbriu Cellar, which was being addressed by the Bavarian Prime 
Minister Kahr, with the intention of obtaining from him a decision to 
march forthwith on Berlin. On the morning of 9 November, however, no 
Bavarian support was forthcoming, and Hitler’s demonstration was met 
by the armed forces of the Reichswehr and the police. Only a few volleys 
were fired; and after a dozen of his followers had been killed, Hitler fled 
for his life, and the demonstration was over. The Defendants Streicher, 
Frick, and Hess all took part in the attempted rising. Hitler was later 
tried for high treason, and was convicted and sentenced to imprisonment. 
The SA was outlawed. Hitler was released from prison in 1924 and in 
1925 the Schutzstaffeln, or SS, was created, nominally to act as his per- 
sonal bodyguard, but in reality to terrorize political opponents. This was 
also the year of the publication of Mein Kampf, containing the political 
views and aims of Hitler, which came to be regarded as the authentic source 
of Nazi doctrine. 


The Seizure of Power 


In the eight years that followed the publication of Mein Kampf, the 
NSDAP greatly extended its activities throughout Germany, paying par- 
ticular attention to the training of youth in the ideas of National Social- 
ism. The first Nazi youth organization had come into existence in 1922, 
but it was in 1925 that the Hitler Jugend was officially recognized by the 
NSDAP. In 1931 Baldur von Schirach, who had joined the NSDAP in 
1925, became Reich Youth Leader of the NSDAP. 

The Party exerted every effort to win political support from the German 
People. Elections were contested both for the Reichstag and the Landtage. 
The NSDAP leaders did not make any serious attempt to hide the fact 
that their only purpose in entering German political life was in order to 
destroy the democratic structure of the Weimar Republic, and to substitute 
for it a National Socialist totalitarian regime which would enable them to 
carry out their avowed policies without opposition. In preparation for the 
day when he would obtain power in Germany, Hitler in January 1929, ap- 
pointed Heinrich Himmler as Reichsfiihrer SS with the special task of 
building the SS into a strong but elite group which would be dependable 
in all circumstances. 

On 30 January 1933 Hitler succeeded in being appointed Chancellor of 
the Reich by President Von Hindenburg. The Defendants Goring, Schacht, 
and Von Papen were active in enlisting support to bring this about. Von 
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Papen had been appointed Reich Chancellor on 1 June 1932. On 14 June 
he rescinded the decree of the Briining Cabinet of 13 April 1932, which had 
dissolved the Nazi para-military organizations, including the SA and the 
SS. This was done by agreement between Hitler and Von Papen, although 
Von Papen denies that it was agreed as early as 28 May, as Dr. Hans Volz 
asserts in ‘‘Dates from the History of the NSDAP’’; but that it was the 
result of an agreement was admitted in evidence by Von Papen. 

The Reichstag elections of 31 July 1932 resulted in a great accession of 
strength to the NSDAP, and Von Papen offered Hitler the post of Vice 
Chancellor, which he refused, insisting upon the Chaneellorship itself. In 
November 1932 a petition signed by leading industrialists and financiers 
was presented to President Hindenburg, calling upon him to entrust the 
Chancellorship to Hitler; and in the collection of signatures to the petition 
Schacht took a prominent part. 

The election of 6 November, which followed the defeat of the Government, 
reduced the number of NSDAP members, but Von Papen made further 
efforts to gain Hitler’s participation, without success. On 12 November 
Schacht wrote to Hitler: 


‘‘T have no doubt that the present development of things can only 
lead to your becoming Chancellor. It seems as if our attempt to col- 
lect a number of signatures from business circles for this purpose was 
not altogether in vain. .. .”’ 


After Hitler’s refusal of 16 November, Von Papen resigned, and was 
succeeded by General Von Schleicher; but Von Papen still continued his 
activities. He met Hitler at the house of the Cologne banker Von Schroder 
on 4 January 1933, and attended a meeting at the Defendant Von Ribben- 
trop’s house on 22 January, with the Defendant Goring and others. He 
also had an interview with President Hindenburg on 9 January, and from 
22 January onwards he discussed officially with Hindenburg the formation 
of a Hitler Cabinet. 

Hitler held his first Cabinet meeting on the day of his appointment as 
Chancellor, at which the Defendants Goring, Frick, Funk, Von Neurath, 
and Von Papen were present in their official capacities. On 28 February 
1933 the Reichstag building in Berlin was set on fire. This fire was used 
by Hitler and his Cabinet as a pretext for passing on the same day a decree 
suspending the constitutional guarantees of freedom. The decree was 
signed by President Hindenburg and countersigned by Hitler and the De- 
fendant Frick, who then occupied the post of Reich Minister of the Interior. 
On 5 March elections were held, in which the NSDAP obtained 288 seats of 
the total of 647. The Hitler Cabinet was anxious to pass an ‘‘Enabling 
Act’’ that would give them full legislative powers, including the power te 
deviate from the Constitution. They were without the necessary majority 
in the Reichstag to be able to do this constitutionally. They therefore made 
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use of the decree suspending the guarantees of freedom and took into so- 
called ‘‘protective custody’’ a large number of Communist deputies and 
Party officials. Having done this, Hitler introduced the ‘‘Enabling Act”’ 
into the Reichstag, and after he had made it clear that if it was not passed, 
further forceful measures would be taken, the act was passed on 24 March, 
1933. 


The Consolidation of Power 


The NSDAP, having achieved power in this way, now proceeded to ex- 
tend its hold on every phase of German life. Other political parties were 
persecuted, their property and assets confiscated, and many of their mem- 
bers placed in concentration camps. On 26 April 1933 the Defendant 
Goring founded in Prussia the Geheime Staatspolizei, or Gestapo, as a secret 
police, and confided to the deputy leader of the Gestapo that its main task 
was to eliminate political opponents of National Socialism and Hitler. On 
14 July 1933 a law was passed declaring the NSDAP to be the only political 
party, and making it criminal to maintain or form any other political party. 

In order to place the complete control of the machinery of Government 
in the hands of the Nazi leaders, a series of laws and decrees were passed 
which reduced the powers of regional and local governments throughout 
Germany, transforming them into subordinate divisions of the Government 
of the Reich. Representative assemblies in the Laender were abolished, 
and with them all local elections. The Government then proceeded to se- 
eure control of the Civil Service. This was achieved by a process of cen- 
tralization, and by a careful sifting of the whole Civil Service administra- 
tion. By a law of 7 April it was provided that officials ‘‘who were of non- 
Aryan descent’’ should be retired; and it was also decreed that ‘‘ officials 
who because of their previous political activity do not offer security that 
they will exert themselves for the national state without reservation shall 
be discharged.’’ The law of 11 April 1933 provided for the discharge of 
‘fall civil servants who belong to the Communist Party.’’ Similarly, the 
judiciary was subjected to control. Judges were removed from the bench 
for political or racial reasons. They were spied upon and made subject to 
the strongest pressure to join the Nazi Party as an alternative to being dis- 
missed. When the Supreme Court acquitted three of the four defendants 
charged with complicity in the Reichstag fire, its jurisdiction in cases of 
treason was thereafter taken away and given to a newly established ‘‘ Peo- 
ple’s Court’’ consisting of two judges and five officials of the Party. Spe- 
cial courts were set up to try political crimes and only party members were 
appointed as judges. Persons were arrested by the SS for political reasons, 
and detained in prisons and concentration camps; and the judges were 
without power to intervene in any way. Pardons were granted to members 
of the Party, who had been sentenced by the judges for proved offenses. In 
1935 several officials of the Hohenstein concentration camp were convicted 
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of inflicting brutal treatment upon the inmates. High Nazi officials tried 
to influence the Court, and after the officials had been convicted, Hitler 
pardoned them all. In 1942 ‘‘judges’ letters’’ were sent to all German 
judges by the Government, instructing them as to the ‘‘general lines’’ that 
they must follow. 

In their determination to remove all sources of opposition, the NSDAP 
leaders turned their attention to the trade unions, the churches, and the 
Jews. In April 1933 Hitler ordered the late Defendant Ley, who was then 
staff director of the political organization of the NSDAP, ‘‘to take over the 
trade unions.’’ Most of the trade unions of Germany were joined together 
in two large federations, the ‘‘Free Trade Unions’’ and the ‘‘ Christian 
Trade Unions.’’ Unions outside these two large federations contained only 
15 percent of the total union membership. On 21 April 1933 Ley issued 
an NSDAP directive announcing a ‘‘coordination action’’ to be carried out 
on 2 May against the Free Trade Unions. The directive ordered that SA 
and SS men were to be employed in the planned ‘‘occupation of trade union 
properties and for the taking into protective custody of personalities who 
come into question.’’ At the conclusion of the action the official NSDAP 
press service reported that the National Socialist Factory Cells Organiza- 
tion had ‘‘eliminated the old leadership of Free Trade Unions’’ and taken 
over the leadership themselves. Similarly, on 3 May 1933 the NSDAP 
press service announced that the Christian trade unions ‘‘have uncondition- 
ally subordinated themselves to the leadership of Adolf Hitler.’’ In place 
of the trade unions the Nazi Government set up a Deutsche Arbeits Front 
(DAF), controlled by the NSDAP, and which, in practice, all workers in 
Germany were compelled to join. The chairmen of the unions were taken 
into custody and were subjected to ill-treatment, ranging from assault and 
battery to murder. 

In their efforts to combat the influence of the Christian churches, whose 
doctrines were fundamentally at variance with National Socialist philoso- 
phy and practice, the Nazi Government proceeded more slowly. The ex- 
treme step of banning the practice of the Christian religion was not taken, 
but year by year efforts were made to limit the influence of Christianity on 
the German people, since, in the words used by the Defendant Bormann to 
the Defendant Rosenberg in an official letter, ‘‘the Christian religion and 
National Socialist doctrines are not compatible.’’ In the month of June 
1941 the Defendant Bormann issued a secret decree on the relation of Chris- 
tianity and National Socialism. The decree stated that: 


‘*For the first time in German history the Fiihrer consciously and 
completely has the leadership in his own hand. With the Party, its 
components and attached units, the Fiihrer has created for himself 
and thereby the German Reich Leadership, an instrument which makes 
him independent of the Treaty. . . . More and more the people must 
be separated from the churches and their organs, the pastor... . 
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Never again must an influence on leadership of the people be yielded 
to the churches. This influence must be broken completely and finally. 
Only the Reich Government and by its direction the Party, its ecompo- 
nents and attached units, have a right to leadership of the people.’’ 


From the earliest days of the NSDAP, anti-Semitism had occupied a 
prominent place in National Socialist thought and propaganda. The Jews, 
who were considered to have no right to German citizenship, were held to 
have been largely responsible for the troubles with which the Nation was 
afflicted following on the war of 1914-18. Furthermore, the antipathy to 
the Jews was intensified by the insistence which was laid upon the supe- 
riority of the Germanic race and blood. The second chapter of Book 1 of 
Mein Kampf is dedicated to what may be called the ‘‘ Master Race’’ theory, 
the doctrine of Aryan superiority over all other races, and the right of Ger- 
mans in virtue of this superiority to dominate and use other peoples for 
their own ends. With the coming of the Nazis into power in 1933, persecu- 
tion of the Jews became official state policy. On 1 April 1933, a boycott 
of Jewish enterprises was approved by the Nazi Reich Cabinet, and during 
the following years a series of anti-Semitic laws was passed, restricting the 
activities of Jews in the civil service, in the legal profession, in journalism 
and in the armed forces. In September 1935, the so-called Nuremberg 
Laws were passed, the most important effect of which was to deprive Jews 
of German citizenship. In this way the influence of Jewish elements on the 
affairs of Germany was extinguished, and one more potential source of 
opposition to Nazi policy was rendered powerless. 

In any consideration of the crushing of opposition, the massacre of 30 
June 1934 must not be forgotten. It has become known as the ‘‘ Rohm 
Purge’’ or ‘‘the blood bath,’’ and revealed the methods which Hitler and 
his immediate associates, including the Defendant Goring, were ready to 
employ to strike down all opposition and consolidate their power. On that 
day Rohm, the Chief of Staff of the SA since 1931, was murdered by Hit- 
ler’s orders, and the ‘‘Old Guard’’ of the SA was massacred without trial 
and without warning. The opportunity was taken to murder a large num- 
ber of people who at once time or another had opposed Hitler. 

The ostensible ground for the murder of Réhm was that he was plotting 
to overthrow Hitler, and the Defendant Goring gave evidence that knowl- 
edge of such a plot had come to his ears. Whether this was so or not it is 
not necessary to determine. 

On 3 July the Cabinet approved Hitler’s action and described it as ‘‘le- 
gitimate self-defense by the State.”’ 

Shortly afterwards Hindenburg died, and Hitler became both Reich 
President and Chancellor. At the Nazi-dominated plebiscite, which fol- 
lowed, 38 million Germans expressed their approval, and with the Reichs- 
wehr taking the oath of allegiance to the Fiihrer, full power was now in 
Hitler’s hands. 
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Germany had accepted the dictatorship with all its methods of terror, 
and its cynical and open denial of the rule of law. 

Apart from the policy of crushing the potential opponents of their re- 
gime, the Nazi Government took active steps to increase its power over the 
German population. In the field of education, everything was done to en- 
sure that the youth of Germany was brought up in the atmosphere of Na- 
tional Socialism and accepted National Socialist teachings. As early as 7 
April 1933 the law reorganizing the civil service had made it possible for 
the Nazi Government to remove all ‘‘subversive and unreliable teachers’’; 
and this was followed by numerous other measures to make sure that the 
schools were staffed by teachers who could be trusted to teach their pupils 
the full meaning of the National Socialist ereed. Apart from the influence 
of National Socialist teaching in the schools, the Hitler Youth Organization 
was also relied upon by the Nazi Leaders for obtaining fanatical support 
from the younger generation. The Defendant von Schirach, who had been 
Reich Youth Leader of the NSDAP since 1931, was appointed Youth Leader 
of the German Reich in June 1933. Soon all the youth organizations had 
been either dissolved or absorbed by the Hitler Youth, with the exception 
of the ‘‘Catholic Youth.’’ The Hitler Youth was organized on strict mili- 
tary lines, and as early as 1933 the Wehrmacht was cooperating in provid- 
ing pre-military training for the Reich Youth. 

The Nazi Government endeavored to unite the Nation in support of their 
policies through the extensive use of propaganda. A number of agencies 
was set up, whose duty was to control and influence the press, the radio, 
films, publishing firms, etc., in Germany, and to supervise entertainment 
and cultural and artistic activities. All these agencies came under Goeb- 
bels’ Ministry of the People’s Enlightenment and Propaganda, which to- 
gether with a corresponding organization in the NSDAP and the Reich 
Chamber of Culture, was ultimately responsible for exercising this super- 
vision. The Defendant Rosenberg played a leading part in disseminating 
the National Socialist doctrines on behalf of the Party, and the Defendant 
Fritzsche, in conjunction with Goebbels, performed the same task for the 
State. 

The greatest emphasis was laid on the supreme mission of the German 
People to lead and dominate by virtue of their Nordic blood and racial 
purity; and the ground was thus being prepared for the acceptance of the 
idea of German world supremacy. 

Through the effective control of the radio and the press, the German Peo- 
ple, during the years which followed 1933, were subjected to the most in- 
tensive propaganda in furtherance of the regime. Hostile criticism, indeed 
criticism of any kind, was forbidden, and the severest penalties were im- 
posed on those who indulged in it. 

Independent judgment, based on freedom of thought, was rendered quite 
impossible. 
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Measures of Rearmament 


During the years immediately following Hitler’s appointment as Chan- 
cellor, the Nazi Government set about re-organizing the economic life of 
Germany, and in particular the armament industry. This was done on a 
vast scale and with extreme thoroughness. 

It was necessary to lay a secure financial foundation for the building of 
armaments, and in April 1936 the Defendant Goring was appointed co- 
ordinator for raw materials and foreign exchange, and empowered to super- 
vise all State and Party activities in these fields. In his capacity he brought 
together the War Minister, the Minister of Economics, the Reich Finance 
Minister, the President of the Reichsbank and the Prussian Finance Min- 
ister to discuss problems connected with war mobilization, and on 27 May 
1936, in addressing these men, Géring opposed any financial limitation of 
war production and added that ‘‘all measures are to be considered from 
the standpoint of an assured waging of war.’’ At the Party Rally in Nu- 
remberg in 1936, Hitler announced the establishment of the Four Year Plan 
and the appointment of Goéring as the Plenipotentiary in charge. Goring 
was already engaged in building a strong air force and on 8 July 1938 he 
announced to a number of leading German aircraft manufacturers that the 
German Air Force was already superior in quality and quantity to the Eng- 
lish. On 14 October 1938, at another conference, Géring announced that 
Hitler had instructed him to organize a gigantic armament program, which 
would make insignificant all previous achievements. He said that he had 
been ordered to build as rapidly as possible an air force five times as large 
as originally planned, to increase the speed of the rearmament of the navy 
and army, and to concentrate on offensive weapons, principally heavy artil- 
lery and heavy tanks. He then laid down a specific program designed to 
accomplish these ends. The extent to which rearmament had been accom- 
plished was stated by Hitler in his memorandum of 9 October 1939, after 
the campaign in Poland. He said: | 


‘‘The military application of our people’s strength has been carried 
through to such an extent that within a short time at any rate it cannot 
be markedly improved upon by any manner of effort... . 

‘‘The warlike equipment of the German people is at present larger 
in quantity and better in quality for a greater number of German divi- 
sions than in the year 1914. The weapons themselves, taking a sub- 
stantial cross-section, are more modern than is the case of any other 
country in the world at this time. They have just proved their su- 
preme war worthiness in their victorious campaign. . . . There is no 
evidence available to show that any country in the world disposes of a 
better total ammunition stock than the Reich. . . . The A. A. artillery 
is not equalled by any country in the world.”’ 


In this reorganization of the economic life of Germany for military pur- 
poses, the Nazi Government found the German armament industry quite 
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willing to cooperate, and to play its part in the rearmament program. In 
April 1933 Gustav Krupp von Bohlen submitted to Hitler on behalf of the 
Reich Association of German Industry a plan for the reorganization of Ger- 
man industry, which he stated was characterized by the desire to codrdi- 
nate economic measures and political necessity. In the plan itself Krupp 
stated that ‘‘the turn of political events is in line with the wishes which I 
myself and the board of directors have cherished for a long time.’’ What 
Krupp meant by this statement is fully shown by the draft text of a speech 
which he planned to deliver in the University of Berlin in January 1944, 
though the speech was in fact never delivered. Referring to the years 1919 
to 1933, Krupp wrote: 


‘Tt is the one great merit of the entire German war economy that it 
did not remain idle during those bad years, even though its activity 
could not be brought to light, for obvious reasons. Through years of 
secret work, scientific and basic groundwork was laid in order to be 
ready again to work for the German armed forces at the appointed 
hour, without loss of time or experience. . . . Only through the secret 
activity of German enterprise together with the experience gained 
meanwhile through the production of peace time goods was it possible 
after 1933 to fall into step with the new tasks arrived at, restoring 
Germany’s military power.’’ 

In October 1933 Germany withdrew from the International Disarmament 
Conference and the League of Nations. In 1935 the Nazi Government de- 
cided to take the first open steps to free itself from its obligations under the 
Treaty of Versailles. On 10 March 1935 the Defendant Goring announced 
that Germany was building a military air force. Six days later, on 16 
March 1935, a law was passed bearing the signatures, among others, of the 
Defendants Goring, Hess, Frank, Frick, Schacht, and Von Neurath, insti- 
tuting compulsory military service and fixing the establishment of the Ger- 
man Army at a peace time strength of 500,000 men. In an endeavor to re- 
assure public opinion in other countries, the Government announced on 21 
May 1935 that Germany would, though renouncing the disarmament clauses, 
still respect the territorial limitations of the Versailles Treaty, and would 
comply with the Locarno Pacts. Nevertheless, on the very day of this an- 
nouncement, the secret Reich Defense Law was passed and its publication 
forbidden by Hitler. In this law, the powers and duties of the Chancellor 
and other Ministers were defined, should Germany become involved in war. 
It is clear from this law that by May of 1935 Hitler and his Government 
had arrived at the stage in the carrying out of their policies when it was 
necessary for them to have in existence the requisite machinery for the ad- 
ministration and government of Germany in the event of their policy lead- 
ing to war. 

At the same time that this preparation of the German economy for war 
was being carried out, the German armed forces themselves were preparing 
for a rebuilding of Germany’s armed strength. 


| 
| 


JUDICIAL DECISIONS 185 


The Germany Navy was particularly active in this regard. The official 
German Naval historians, Assmann and Gladisch, admit that the Treaty of 
Versailles had only been in force for a few months before it was violated, 
particularly in the construction of a new submarine arm. 

The publications of Captain Schuessler and Colonel Scherff, both of 
which were sponsored by the Defendant Raeder, were designed to show the 
German People the nature of the Navy’s effort to rearm in defiance of the 
Treaty of Versailles. 

The full details of these publications have been given in evidence. 

On 12 May 1934 the Defendant Raeder issued the Top Secret armament 
plan for what was called the ‘‘Third Armament Phase.’’ This contained 
the sentence : 


‘* All theoretical and practical A-preparations are to be drawn up 
with a primary view to readiness for a war without any alert period.”’ 


One month later, in June 1934, the Defendant Raeder had a conversation 
with Hitler in which Hitler instructed him to keep secret the construction 
of U-boats and of warships over the limit of 10,000 tons which was then 
being undertaken. 

And on 2 November 1934, the Defendant Raeder had another conversa- 
tion with Hitler and the Defendant Goring, in which Hitler said that he 
considered it vital that the German Navy ‘‘should be increased as planned, 
as no war could be carried on if the Navy was not able to safeguard the ore 
imports from Scandinavia.’’ 

The large orders for building given in 1933 and 1934 are sought to be 
executed by the Defendant Raeder on the ground that negotiations were in 
progress for an agreement between Germany and Great Britain permitting 
Germany to build ships in excess of the provisions of the Treaty of Ver- 
sailles. This agreement, which was signed in 1935, restricted the German 
Navy to a tonnage equal to one-third of that of the British, except in respect 
of U-boats where 45 per cent was agreed, subject always to the right to ex- 
ceed this proportion after first informing the British Government and giv- 
ing them an opportunity of discussion. 

The Anglo-German Treaty followed in 1937, under which both Powers 
bound themselves to notify full details of their building program at least 
four months before any action was taken. 

It is admitted that these clauses were not adhered to by Germany. 

In capital vessels, for example, the displacement details were falsified by 
20 per cent, whilst in the case of U-boats, the German historians Assmann 
and Gladisch say : 


“‘It is probably just in the sphere of submarine construction that 
Germany adhered the least to the restrictions of the German-British 
Treaty.’’ 
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The importance of these breaches of the Treaty is seen when the motive for 
this rearmament is considered. In the year 1940 the Defendant Raeder 
himself wrote: 


‘‘The Fiihrer hoped until the last moment to be able to put off the 
threatening conflict with England until 1944-45. At that time, the 
Navy would have had available a fleet with a powerful U-boat supe- 
riority, and a much more favorable ratio as regards strength in all 
other types of ships, particularly those designed for warfare on the 
High Seas.’’ 


The Nazi Government as already stated, announced on 21 May 1935 their 
intention to respect the territorial limitations of the Treaty of Versailles. 
On 7 March 1936, in defiance of that Treaty, the demilitarized zone of the 
Rhineland was entered by German troops. In announcing this action to 
the German Reichstag, Hitler endeavored to justify the re-entry by refer- 
ences to the recently concluded alliances between France and the Soviet 
Union, and between Czechoslovakia and the Soviet Union. He also tried 
to meet the hostile reaction which he no doubt expected to follow this vio- 
lation of the Treaty by saying: 


‘*We have no territorial claims to make in Europe.’’ 


The Common Plan of Conspiracy and Aggressive War 


The Tribunal now turns to the consideration of the Crimes against Peace 
charged in the Indictment. Count One of the Indictment charges the de- 
fendants with conspiring or having a common plan to commit crimes 
against peace. Count Two of the Indictment charges the defendants with 
committing specific crimes against peace by planning, preparing, initiat- 
ing, and waging wars of aggression against a number of other States. It 
will be convenient to consider the question of the existence of a common 
plan and the question of aggressive war together, and to deal later in this 
Judgment with the question of the individual responsibility of the de- 
fendants. 

The charges in the Indictment that the defendants planned and waged 
aggressive wars are charges of the utmost gravity. War is essentially an 
evil thing. Its consequences are not confined to the belligerent States 
alone, but affect the whole world. 

To initiate a war of aggression, therefore, is not only an international 
crime; it is the supreme international crime differing only from other war 
crimes in that it contains within itself the accumulated evil of the whole. 

The first acts of aggression referred to in the Indictment are the seizure 
of Austria and Czechoslovakia; and the first war of aggression charged 
in the Indictment is the war against Poland begun on September 1939. 

Before examining that charge it is necessary to look more closely at some 
of the events which preceded these acts of aggression. The war against 


JUDICIAL DECISIONS 187 


Poland did not come suddenly out of an otherwise clear sky; the evidence 
has made it plain that this war of aggression, as well as the seizure of Aus- 
tria and Czechoslovakia, was premeditated and carefully prepared, and 
was not undertaken until the moment was thought opportune for it to be 
carried through as a definite part of the pre-ordained scheme and plan. 
For the aggressive designs of the Nazi Government were not accidents 
arising out of the immediate political situation in Europe and the world; 
they were a deliberate and essential part of Nazi foreign policy. 

From the beginning, the National Socialist movement claimed that its 
object was to unite the German People in the consciousness of their mission 
and destiny, based on inherent qualities of race, and under the guidance 
of the Fuhrer. 

For its achievement, two things were deemed to be essential: the disrup- 
tion of the European order as it had existed since the Treaty of Versailles, 
and the creation of a Greater Germany beyond the frontiers of 1914. This 
necessarily involved the seizure of foreign territories. 

War was seen to be inevitable, or at the very least, highly probable, if 
these purposes were to be accomplished. The German People, therefore, 
with all their resources, were to tbe organized as a great political-military 
army, schooled to obey without question any policy decreed by the State. 


Preparation for Aggression 


In Mein Kampf Hitler had made this view quite plain. It must be re- 
membered that Mein Kampf was no mere private diary in which the secret 
thoughts of Hitler were set down. Its contents were rather proclaimed 
from the house-tops. It was used in the schools and Universities and 
among the Hitler Youth, in the SS and the SA, and among the German 
People generally, even down to the presentation of an official copy to all 
newly-married people. By the year 1945 over 614 million copies had been 
circulated. The general contents are well known. Over and over again 
Hitler asserted his belief in the necessity of force as the means of solving 
international problems, as in the following quotation : 


‘<The soil on which we now live was not a gift bestowed by Heaven 
on our forefathers. They had to conquer it by risking their lives. So 
also in the future, our people will not obtain territory, and therewith 
the means of existence, as a favor from any other people, but will have 
to win it by the power of a triumphant sword.’’ 


Mein Kampf contains many such passages, and the extolling of force as an 
instrument of foreign policy is openly proclaimed. 

The precise objectives of this policy of force are also set forth in detail. 
The very first page of the book asserts that ‘‘German-Austria must be re- 
stored to the great German Motherland,’’ not on economic grounds, but be- 
cause ‘‘ people of the same blood should be in the same Reich.”’ 
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The restoration of the German frontiers of 1914 is declared to be wholly 
insufficient, and if Germany is to exist at all, it must be as a world power 
with the necessary territorial magnitude. 

Mein Kampf is quite explicit in stating where the increased territory is 
to be found: 


‘‘Therefore we National Socialists have purposely drawn a line 
through the line of conduct followed by pre-war Germany in foreign 
policy. We put an end to the perpetual Germanic march towards the 
South and West of Europe, and turn our eyes towards the lands of the 
East. We finally put a stop to the colonial and trade policy of the 
pre-war times, and pass over to the territorial policy of the future. 

‘‘But when we speak of new territory in Europe today, we must think 
principally of Russia and the border states subject to her.’’ 


Mein Kampf is not to be regarded as a mere literary exercise, nor as an 
inflexible policy or plan incapable of modification. 

Its importance lies in the unmistakable attitude of aggression revealed 
throughout its pages. 


The Planning of Aggression 


Evidenee from captured documents has revealed that Hitler held four 
secret meetings to which the Tribunal proposes to make special reference 
because of the light they shed upon the question of the common plan and 
aggressive war. 

These meetings took place on 5 November 1937, 23 May 1939, 22 August 
1939, and 23 November 1939. 

At these meetings important declarations were made by Hitler as to his 
purposes, which are quite unmistakable in their terms. 

The documents which record what took place at these meetings have been 
subject to some criticism at the hands of defending Counsel. 

Their essential authenticity is not denied, but it is said, for example, 
that they do not purpose to be verbatim transcripts of the speeches they 
record, that the document dealing with the meeting on 5 November 1937, 
was dated five days after the meeting had taken place, and that the two 
documents dealing with the meeting of 22 August 1939 differ from one 
another, and are unsigned. 

Making the fullest allowance for criticism of this kind, the Tribunal is 
of opinion that the documents are documents of the highest value, and that 
their authenticity and substantial truth are established. 

They are obviously careful records of the events they describe, and they 
have been preserved as such in the archives of the German Government, 
from whose custody they were captured. Such documents could never be 
dismissed as inventions, nor even as inaccurate or distorted; they plainly 
record events which actually took place. 
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Conferences of 23 November 1939 and 5 November 1937 


It will perhaps be useful to deal first of all with the meeting of 23 No- 
vember 1939, when Hitler called his Supreme Commanders together. A 
record was made of what was said, by one of those present. At the date 
of the meeting, Austria and Czechoslovakia had been incorporated into the 
German Reich, Poland had been conquered by the German Armies, and 
the war with Great Britain and France was still in its static phase. The 
moment was opportune for a review of past events. Hitler informed the 
Commanders that the purpose of the Conference was to give them an idea 
of the world of his thoughts, and to tell them his decision. He thereupon 
reviewed his political task since 1919, and referred to the secession of Ger- 
many from the League of Nations, the denunciation of the Disarmament 
Yonference, the order for re-armament, the introduction of compulsory 
armed service, the occupation of the Rhineland, the seizure of Austria, and 
the action against Czechoslovakia. He stated: 


‘‘One year later, Austria came; this step also was considered doubt- 
ful. It brought about a considerable reinforcement of the Reich. 
The next step was Bohemia, Moravia, and Poland. This step also was 
not possible to accomplish in one campaign. First of all, the western 
fortification had to be finished. It was not possible to reach the goal 
in one effort. It was clear to me from the first moment that I could 
not be satisfied with the Sudeten German territory. That was only 
a partial solution. The decision to march into Bohemia was made. 
Then followed the erection of the Protectorate and with that the basis 
for the action against Poland was laid, but I wasn’t quite clear at that 
time whether I should start first against the East and then in the West 
or vice versa. . . . Basically I did not organize the Armed Forces in 
order not to strike. The decision to strike was always in me. Earlier 
or later I wanted to solve the problem. Under pressure it was decided 
that the East was to be attacked first.’’ 


This address, reviewing past events and re-affirming the aggressive inten- 
tions present from the beginning, puts beyond any question of doubt the 
character of the actions against Austria and Czechoslovakia, and the war 
against Poland. 

For they had all been accomplished according to plan; and the nature 
of that plan must now be examined in a little more detail. 

At the meeting of 23 November 1939 Hitler was looking back to things 
accomplished ; at the earlier meetings now to be considered, he was looking 
forward, and revealing his plans to his confederates. The comparison is 
instructive. 

The meeting held at the Reich Chancellery in Berlin on 5 November 
1937 was attended by Lieutenant Colonel Hossbach, Hitler’s personal adju- 
tant, who compiled a long note of the proceedings, which he dated 10 No- 
vember 1937 and signed. 


| 
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The persons present were Hitler, and the Defendants Goring, Von Neu- 
rath, and Raeder, in their capacities as Commander-in-Chief of the Luft- 
waffe, Reich Foreign Minister, and Commander-in-Chief of the Navy 
respectively, General Von Blomberg, Minister of War, and General Von 
Fritsch, the Commander-in-Chief of the Army. 

Hitler began by saying that the subject of the conference was of such 
high importance that in other States it would have taken place before the 
Cabinet. He went on to say that the subject matter of his speech was the 
result of his detailed deliberations, and of his experiences during his four 
and a half years of Government. He requested that the statements he was 
about to make should be looked upon in the case of his death as his last will 
and testament. Hitler’s main theme was the problem of living space, and 
he discussed various possible solutions, only to set them aside. He then 
said that the seizure of living space on the continent of Europe was there- 
fore necessary, expressing himself in these words: 


*‘Tt is not a case of conquering people but of conquering agricul- 
turally useful space. It would also be more to the purpose to seek 
raw material producing territory in Europe directly adjoining the 
Reich and not overseas, and this solution would have to be brought 
into effect for one or two generations. . . . The history of all times— 
Roman Empire, British Empire—has proved that every space expan- 
sion can only be effected by breaking resistance and taking risks. 
Even setbacks are unavoidable: neither formerly nor today has space 
been found without an owner; the attacker always comes up against 
the proprietor.’’ 


He coneluded with this observation: 


‘‘The question for Germany is where the greatest possible conquest 
could be made at the lowest cost.’’ 


Nothing could indicate more plainly the aggressive intentions of Hitler, and 
the events which soon followed showed the reality of his purpose. It is 
impossible to accept the contention that Hitler did not actually mean war; 
for after pointing out that Germany might expect the opposition of Eng- 
land and France, and analyzing the strength and the weakness of those 
powers in particular situations, he continued : 


‘‘The German question can be solved only by way of force, and this 
is never without risk. . . . If we place the decision to apply force 
with risk at the head of the following expositions, then we are left to 
reply to the questions ‘when’ and ‘how.’ In this regard we have to 
decide upon three different cases.’’ 


The first of these three cases set forth a hypothetical international situation, 
in which he would take action not later than 1943 to 1945, saying: 


‘*Tf the Fiihrer is still living then it will be his irrevocable decision 
to solve the German space problem not later than 1943 to 1945. The 
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necessity for action before 1943 to 1945 will come under consideration 
in Cases 2 and 3.’’ 


The second and third cases to which Hitler referred show the plain inten- 
tion to seize Austria and Czechoslovakia, and in this connection Hitler said: 


‘‘For the improvement of our military-political position, it must be 
our first aim in every case of entanglement by war to conquer 
Czechoslovakia and Austria simultaneously in order to remove any 
threat from the flanks in case of a possible advance westwards.”’ 


He further added: 


‘The annexation of the two States to Germany militarily and po- 
litically would constitute a considerable relief, owing to shorter and 
better frontiers, the freeing of fighting personnel for other purposes, 
and the possibility of reconstituting new armies up to a strength of 
about twelve divisions.’’ 


This decision to seize Austria and Czechoslovakia was discussed in some 
detail; the action was to be taken as soon as a favorable opportunity pre- 
sented itself. 

The military strength which Germany had been building up since 1933 
was now to be directed at the two specific countries, Austria and Czecho- 
slovakia. 

The Defendant Goring testified that he did not believe at that time that 
Hitler actually meant to attack Austria and Czechoslovakia, and that the 
purpose of the conference was only to put pressure on Von Fritsch to speed 
up the re-armament of the Army. 

The Defendant Raeder testified that neither he, nor Von Fritsch, nor 
Von Blomberg, believed that Hitler actually meant war, a conviction which 
the Defendant Raeder claims that he held up to 22 August 1939. The 
basis of this conviction was his hope that Hitler would obtain a ‘‘ political 
solution’’ of Germany’s problems. But all that this means, when ex- 
amined, is the belief that Germany’s position would be so good, and Ger- 
many’s armed might so overwhelming that the territory desired could be 
obtained without fighting for it. It must be remembered too that Hitler’s 
declared intention with regard to Austria was actually carried out within 
a little over four months from the date of the meeting, and within less 
than a year the first portion of Czechoslovakia was absorbed, and Bohemia 
and Moravia a few months later. If any doubts had existed in the minds of 
any of his hearers in November 1937, after March 1939 there could no longer 
be any question that Hitler was in deadly earnest in his decision to resort to 
war. The Tribunal is satisfied that Lieutenant Colonel Hossbach’s ac- 
count of the meeting is substantially correct, and that those present knew 
that Austria and Czechoslovakia would be annexed by Germany at the first 
possible opportunity. 
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The Seizure of Austria 


The invasion of Austria was a pre-meditated aggressive step in further- 
ing the plan to wage aggressive wars against other countries. As a result 
Germany’s flank was protected, that of Czechoslovakia being greatly weak- 
ened. The first step had been taken in the seizure of ‘‘Lebensraum’’; 
many new divisions of trained fighting men had been acquired; and with 
the seizure of foreign exchange reserves, the re-armament program had 
been greatly strengthened. 

On 21 May 1935 Hitler announced in the Reichstag that Germany did 
not intend either to attack Austria or to interfere in her internal affairs. 
On 1 May 1936 he publicly coupled Czechoslovakia with Austria in his 
avowal of peaceful intentions; and so late as 11 July 1936 he recognized 
by treaty the full sovereignty of Austria. 

Austria was in fact seized by Germany in the month of March 1938. 
For a number of years before that date, the National Socialists in Germany 
had been codperating with the National Socialists of Austria with the ulti- 
mate object of incorporating Austria into the German Reich. The Putsch 
of 25 July 1934, which resulted in the assassination of Chancellor Dollfuss, 
had the seizure of Austria as its object; but the Putsch failed, with the 
consequence that the National Socialist Party was outlawed in Austria. 
On 11 July 1936 an agreement was entered into between the two countries, 
Article 1 of which stated: ‘‘The German Government recognizes the full 
sovereignty of the Federated State of Austria in the spirit of the pro- 
nouncements of the German Fiihrer and Chancellor of 21 May 1935.’’ 

Article 2 declared: ‘‘Each of the two Governments regards the inner 
political order (including the question of Austrian National Socialism) 
obtaining in the other country as an internal affair of the other country, 
upon which it will exercise neither direct nor indirect influence.’’ 

The National Socialist movement in Austria however continued its illegal 
activities under cover of secrecy; and the National Socialists of Germany 
gave the Party active support. The resulting ‘‘incidents’’ were seized 
upon by the German National Socialists as an excuse for interfering in 
Austrian affairs. After the conference of 5 November 1937, these ‘‘inci- 
dents’’ rapidly multiplied. The relationship between the two countries 
steadily worsened, and finally the Austrian Chancellor Schuschnigg was 
persuaded by the Defendant Von Papen and others to seek a conference 
with Hitler, which took place at Berchtesgaden on 12 February 1938. The 
Defendant Keitel was present at the conference, and Dr. Schuschnigg was 
threatened by Hitler with an immediate invasion of Austria. Schuschnigg 
finally agreed to grant a political amnesty to various Nazis convicted of 
crime, and to appoint the Nazi Seyss-Inquart as Minister of the Interior 
and Security with control of the Police. On 9 March 1938, in an attempt 
to preserve the independence of his country, Dr. Schuschnigg decided to 
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hold a plebiscite on the question of Austrian independence, which was fixed 
for 13 March 1938. Hitler, two days later, sent an ultimatum to Schu- 
schnigg that the plebiscite must be withdrawn. In the afternoon and 
evening of 11 March 1938 the Defendant Goring made a series of demands 
upon the Austrian Government, each backed up by the threat of invasion. 
After Schuschnigg had agreed to the cancellation of the plebiscite, another 
demand was put forward that Schuschnigg must resign, and that the De- 
fendant Seyss-Inquart should be appointed Chancellor. In consequence, 
Schuschnigg resigned, and President Miklas, after at first refusing to ap- 
point Seyss-Inquart as Chancellor, gave way and appointed him. 

Meanwhile Hitler had given the final order for the German troops to 
cross the border at dawn on 12 March and instructed Seyss-Inquart to use 
formations of Austrian National Socialists to depose Miklas and to seize 
control of the Austrian Government. After the order to march had been 
given to the German troops, Géring telephoned the German Embassy in 
Vienna and dictated a telegram which he wished Seyss-Inquart to send to 
Hitler to justify the military action which had already been ordered. 

It was: 

‘‘The provisional Austrian Government, which, after the dismissal 
of the Schuschnigg Government, considers its task to establish peace 
and order in Austria, sends to the German Government the urgent 
request to support it in its task and to help it to prevent bloodshed. 
For this purpose it asks the German Government to send German troops 
as soon as possible.”’ 


Keppler, an official of the German Embassy, replied: ‘‘ Well, SA and SS 
are marching through the streets, but everything is quiet.’’ 

After some further discussion, Goring stated: ‘‘ Please show him (Seyss- 
Inquart) the text of the telegram and do tell him that we are asking him— 
well, he doesn’t even have to send the telegram. All he needs to do is to 
say ‘Agreed.’ ’’ 

Seyss-Inquart never sent the telegram; he never even telegraphed 
** Agreed.’’ 

It appears that as soon as he was appointed Chancellor, some time after 
10 p.m., he called Keppler and told him to call up Hitler and transmit his 
protests against the occupation. This action outraged the Defendant Gor- 
ing, because ‘‘it would disturb the rest of the Fiihrer, who wanted to go to 
Austria the next day.’’ At 11:15 p.m. an official in the Ministry of Propa- 
ganda in Berlin telephoned the German Embassy in Vienna and was told 
by Keppler: ‘‘Tell the General Field Marshall that Seyss-Inquart agrees.’’ 

At daybreak on 12 March 1938 German troops marched into Austria, and 
met with no resistance. It was announced in the German press that Seyss- 
Inquart had been appointed the successor to Schuschnigg, and the telegram 
which Goring had suggested, but which was never sent, was quoted to show 
that Seyss-Inquart had requested the presence of German troops to prevent 
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disorder. On 13 March 1938 a law was passed for the reunion of Austria 
in the German Reich. Seyss-Inquart demanded that President Miklas 
should sign this law, but he refused to do so, and resigned his office. He 
was succeeded by Seyss-Inquart who signed the law in the name of Austria. 
This law was then adopted as a law of the Reich by a Reich Cabinet decree 
issued the same day, and signed by Hitler and the Defendants Goring, 
Frick, Von Ribbentrop, and Hess. 

It was contended before the Tribunal that the annexation of Austria was 
justified by the strong desire expressed in many quarters for the union of 
Austria and Germany; that there were many matters in common between 
the two peoples that made this union desirable; and that in the result the 
object was achieved without bloodshed. 

These matters, even if true, are really immaterial, for the facts plainly 
prove that the methods employed to achieve the object were those of an ag- 
gressor. The ultimate factor was the armed might of Germany ready to be 
used if any resistance was encountered. Moreover, none of these considera- 
tions appear from the Hossbach account of the meetings of 5 November 1937 
to have been the motives which actuated Hitler on the contrary, all the em- 
phasis is there laid on the advantage to be gained by Germany in her mili- 
tary strength by the annexation of Austria. 


The Seizure of Czechoslovakia 


The conference of 5 November 1937 made it quite plain that the seizure 
of Czechoslovakia by Germany had been definitely decided upon. The only 
question remaining was the selection of the suitable moment to do it. On 
4 March 1938 the Defendant Von Ribbentrop wrote to the Defendant Keitel 
with regard to a suggestion made to Von Ribbentrop by the Hungarian Am- 
bassador in Berlin, that possible war aims against Czechoslovakia should be 
discussed between the German and Hungarian Armies. In the course of 
this letter Von Ribbentrop said: 


‘‘T have many doubts about such negotiations. In case we should 
diseuss with Hungary possible war aims against Czechoslovakia, the 
danger exists that other parties as well would be informed about this.’’ 


On 11 March 1938 Goring made two separate statements to M. Mastny, 
the Czechoslovak Minister in Berlin, assuring him that the developments 
then taking place in Austria would in no way have any detrimental influ- 
ence on the relations between the German Reich and Czechoslovakia, and 
emphasized the continued earnest endeavor on the part of the Germans to 
improve those mutual relations. On 12 March Goring asked M. Mastny to 
eall on him, and repeated these assurances. 

This design to keep Czechoslovakia quiet whilst Austria was absorbed 
was a typical maneuver on the part of the Defendant Goring, which he was 
to repeat later in the ease of Poland, when he made the most strenuous ef- 
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forts to isolate Poland in the impending struggle. On the same day, 12 
March, the Defendant Von Neurath spoke with M. Mastny, and assured 
him on behalf of Hitler that Germany still considered herself bound by the 
German-Czechoslovak Arbitration Convention concluded at Locarno in Oc- 
tober 1925. 

The evidence shows that after the occupation of Austria by the German 
Army on 12 March and the annexation of Austria on 13 March, Conrad 
Henlein, who was the leader of the Sudeten German Party in Czechoslo- 
vakia, saw Hitler in Berlin on 28 March. On the following day, at a con- 
ference in Berlin, when Von Ribbentrop was present with Henlein, the gen- 
eral situation was discussed, and later the Defendant Jodl recorded in his 
diary: 


After the annexation of Austria, the Fiihrer mentions that there is 
no hurry to solve the Czech question, because Austria has to be digested 
first. Nevertheless, preparation for Case Griin (that is, the plan 
against Czechoslovakia) will have to be carried out energetically ; they 
will have to be newly prepared on the basis of the changed strategic 
position because of the annexation of Austria.’’ 


On 21 April 1938 a discussion took place between Hitler and the Defendant 
Keitel with regard to ‘‘Case Griin,’’ showing quite clearly that the prepara- 
tions for the attack on Czechoslovakia were being fully considered. On 28 
May 1938 Hitler ordered that preparations should be made for military 
action against Czechoslovakia by the 2nd October, and from then onwards 
the plan to invade Czechoslovakia was constantly under review. On 30 
May 1938 a directive signed by Hitler declared his ‘‘unalterable decision 
to smash Czechoslovakia by military action in the near future.’’ 

In June 1938 as appears from a captured document taken from the files 
of the SD in Berlin, an elaborate plan for the employment of the SD in 
Czechoslovakia had been proposed. This plan provided that ‘‘the SD fol- 
low, if possible, immediately after the leading troops, and take upon them- 
selves the duties similar to their tasks in Germany. . . .”’ 

Files of information were to be compiled with notations as follows: ‘‘To 
arrest.”’ ‘‘To liquidate.’’ ‘‘To confiscate.’’ ‘‘To deprive of passport,’’ 
ete. 

The plan provided for the temporary division of the country into larger 
and smaller territorial units, and considered various ‘‘suggestions,’’ as they 
were termed, for the incorporation into the German Reich of the inhabitants 
and districts of Czechoslovakia. The final ‘‘suggestion’’ included the whole 
country, together with Slovakia and Carpathian Russia, with a population 
of nearly 15 millions. 

The plan was modified in some respects in September after the Munich 
Conference, but the fact that the plan existed in such exact detail and was 
couched in such war-like language indicated a calculated design to resort 
to force. 


i 
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On 31 August 1938 Hitler approved a memorandum by Jodl dated 24 
August 1938, concerning the timing of the order for the invasion of Czecho- 
slovakia and the question of defense measures. This memorandum con- 
tained the following: 


‘*Operation Griin will be set in motion by means of an ‘incident’ in 
Czechoslovakia, which will give Germany provocation for military in- 
tervention. The fixing of the exact time for this incident is of the ut- 
most importance.”’ 


These facts demonstrate that the occupation of Czechoslovakia had been 
planned in detail long before the Munich Conference. 

In the month of September 1938 the conferences and talks with military 
leaders continued. In view of the extraordinarily critical situation which 
had arisen, the British Prime Minister, Mr. Chamberlain, flew to Munich 
and then went to Berchtesgaden to see Hitler. On 22 September Mr. 
Chamberlain met Hitler for further discussions at Bad Godesberg. On 26 
September 1938 Hitler said in a speech in Berlin, with reference to this 
conversation : 


**T assured him, moreover, and I repeat it here, that when this prob- 
lem is solved there will no more territorial problems for Germany in 
Europe; and I further assured him that from the moment when Czecho- 
slovakia solves its other problems, that is to say, when the Czechs have 
come to an arrangement with their other minorities, peacefully and 
without oppression, I will be no longer interested in the Czech State, 
and that as far as I am concerned I will guarantee it. We don’t want 
any Czechs.’’ 


On 29 September 1938, after a conference between Hitler and Musso- 
lini and the British and French Prime Ministers in Munich, the Munich 
Pact was signed, by which Czechoslovakia was required to acquiesce in the 
cession of the Sudetenland to Germany. The ‘‘piece of paper’’ which the 
British Prime Minister brought back to London, signed by himself and 
Hitler, expressed the hope that for the future Britain and Germany might 
live without war. That Hitler never intended to adhere to the Munich 
Agreement is shown by the fact that a little later he asked the Defendant 
Keitel for information with regard to the military force which in his opinion 
would be required to break all Czech resistance in Bohemia and Moravia. 
Keitel gave his reply on 11 October 1938. On 21 October 1938 a directive 
was issued by Hitler, and countersigned by the Defendant Keitel, to the 
Armed Forces on their future tasks, which stated: 


**Liquidation of the remainder of Czechoslovakia. It must be pos- 
sible to smash at any time the remainder of Czechoslovakia if her policy 
should become hostile towards Germany.”’ 


On 14 March 1939 the Czech President Hacha and his Foreign Minister 
Chvalkovsky came to Berlin at the suggestion of Hitler, and attended a 
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meeting at which the Defendants Von Ribbentrop, Goring, and Keitel were 
present, with others. The proposal was made to Hacha that if he would 
sign an agreement consenting to the incorporation of the Czech people in 
the German Reich at once, Bohemia and Moravia would be saved from de- 
struction. He was informed that German troops had already received or- 
ders to march and that any resistance would be broken with physical force. 
The Defendant Goring added the threat that he would destroy Prague com- 
pletely from the air. Faced by this dreadful alternative, Hacha and his 
Foreign Minister put their signatures to the necessary agreement at 4:30 
in the morning, and Hitler and Ribbentrop signed on behalf of Germany. 

On 15 March German troops occupied Bohemia and Moravia, and on 16 
March the German decree was issued incorporating Bohemia and Moravia 
into the Reich as a protectorate, and this decree was signed by the Defend- 
ants Von Ribbentrop and Frick. 


The Aggression against Poland 


By March 1939 the plan to annex Austria and Czechoslovakia, which had 
been discussed by Hitler at the meeting of 5 November 1937, had been ae- 
complished. The time had now come for the German leaders to consider 
further acts of aggression, made more possible of attainment because of 
that accomplishment. 

On 23 May 1939 a meeting was held in Hitler’s study in the new Reich 
Chancellery in Berlin. Hitler announced his decision to attack Poland and 
gave his reasons, and discussed the effect the decision might have on other 
countries. In point of time, this was the second of the important meetings 
to which reference has already been made, and in order to appreciate the 
full significance of what was said and done, it is necessary to state shortly 
some of the main events in the history of German-Polish relations. 

As long ago as the year 1925 an Arbitration Treaty between Germany 
and Poland had been made at Locarno, providing for the settlement of all 
disputes between the two countries. On 26 January 1934, a German- 
Polish declaration of non-aggression was made, signed on behalf of the 
German Government by the Defendant Von Neurath. On 30 January 
1934, and again on 30 January 1937 Hitler made speeches in the Reichstag 
in which he expressed his view that Poland and Germany could work to- 
gether in harmony and peace. On 20 February 1938 Hitler made a third 
speech in the Reichstag in the course of which he said with regard to 
Poland: 


‘*And so the way to a friendly understanding has been successfully 
paved, an understanding which, beginning with Danzig, has today, in 
spite of the attempts of certain mischief makers, succeeded in finally 
taking the poison out of the relations between Germany and Poland 
and transforming them into a sincere, friendly codperation. . . . Rely- 
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ing on her friendships, Germany will not leave a stone unturned to save 
that ideal which provides the foundation for the task which is ahead 
of us—peace.”’ 


On 26 September 1938, in the middle of the crisis over the Sudetenland, 
Hitler made the speech in Berlin which has already been quoted, and an- 
nounced that he had informed the British Prime Minister that when the 
Czechoslovakian problem was solved there would be no more territorial 
problems for Germany in Europe. Nevertheless, on 24 November of the 
same year, an OKW directive was issued to the German Armed Forces to 
make preparations for an attack upon Danzig; it stated: 

The Fiihrer has ordered: 


(1) . . . Preparations are also to be made to enable the Free State 
of Danzig to be occupied by German troops by surprise.’’ 


In spite of having ordered military preparations for the occupation of Dan- 
zig, Hitler on 30 January 1939 said in a speech in the Reichstag: ‘‘ During 
the troubled months of the past year, the friendship between Germany and 
Poland has been one of the reassuring factors in the political life of 
Europe.”’ 

Five days previously, on 25 January 1939, Von Ribbentrop said in the 
course of a speech in Warsaw: ‘‘Thus Poland and Germany ean look for- 
ward to the future with full confidence in the solid basis of their mutual 
relations. ’’ 

Following on the oceupation of Bohemia and Moravia by Germany on 
15 March 1939, which was a flagrant breach of the Munich Agreement, 
Great Britain gave an assurance to Poland on 31 March 1939 that in the 
event of any action which clearly threatened Polish independence, and 
which the Polish Government accordingly considered it vital to resist with 
their National Forces, Great Britain would feel itself bound at once to lend 
Poland all the support in its power. The French Government took the 
same stand. It is interesting to note in this connection, that one of the 
arguments frequently presented by the Defense in the present case is that 
the Defendants were induced to think that their conduct was not in breach 
of international law by the acquiescence of other Powers. The declarations 
of Great Britain and France showed, at least, that this view could be held 
no longer. 

On 3 April 1939 a revised OKW directive was issued to the Armed 
Forces, which after referring to the question of Danzig made reference to 
Fall Weiss (the military code name for the German invasion of Poland) 
and stated: 


‘‘The Fiihrer has added the following directions to Fall Weiss. (1) 
Preparations must be made in such a way that the operation can be 
carried out at any time from 1 September 1939 onwards. (2) The 
High Command of the Armed Forces has been directed to draw up 4 
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precise timetable for Fall Weiss and to arrange by conferences the 
synchronized timings between the three branches of the Armed 
Forees.’’ 


On 11 April 1939 a further directive was signed by Hitler and issued to 
the Armed Forces, and in one of the annexes to that document the words 
occur : 


**Quarrels with Poland should be avoided. Should Poland however 
adopt a threatening attitude towards Germany, ‘a final settlement’ 
will be necessary, notwithstanding the pact with Poland. The aim is 
then to destroy Polish military strength, and to create in the East a 
situation which satisfies the requirements of defense. The Free State 
of Danzig will be incorporated into Germany at the outbreak of the 
conflict at the latest. Policy aims at limiting the war to Poland, and 
this is considered possible in view of the internal crisis in France, and 
British restraint as a result of this.’’ 


In spite of the contents of those two directives, Hitler made a speech in 
the Reichstag on 28 April 1939 in which, after describing the Polish Govern- 
ment’s alleged rejection of an offer he had made with regard to Danzig and 
the Polish Corridor, he stated: 


‘‘T have regretted greatly this incomprehensible attitude of the Po- 
lish Government, but that alone is not the decisive fact; the worst is 
that now Poland like Czechoslovakia a year ago believes, under the 
pressure of a lying international campaign, that it must call up its 
troops, although Germany on her part has not called up a single man, 
and had not thought of proceeding in any way against Poland... . 
The intention to attack on the part of Germany which was merely in- 
vented by the international press. . . .”’ 


It was four weeks after making this speech that Hitler, on 23 May 1939, 
held the important military conference to which reference has already been 
made. Among the persons present were the Defendants Goring, Raeder, 
and Keitel. The adjutant on duty that day was Lieutenant Colonel 
Schmundt, and he made a record of what happened, certifying it with his 
signature as a correct record. 

The purpose of the meeting was to enable Hitler to inform the heads of 
the Armed Forces and their staffs of his views on the political situation and 
his future aims. After analyzing the political situation and reviewing the 
course of events since 1933, Hitler announced his decision to attack Poland. 
He admitted that the quarrel with Poland over Danzig was not the reason 
for this attack, but the necessity for Germany to enlarge her living space 
and secure her food supplies. He said: 


‘“The solution of the problem demands courage. The principle by 
which one evades solving the problem by adapting oneself to cireum- 
stances is inadmissible. Circumstances must rather be adapted to 
needs. This is impossible without invasion of foreign States or attacks 
upon foreign property.’’ 
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Later in his address he added: 


‘‘There is therefore no question of sparing Poland, and we are left 
with the decision to attack Poland at the first suitable opportunity. We 
cannot expect a repetition of the Czech affair. There will be war. 
Our task is to isolate Poland. The success of the isolation will be de- 
cisive. . . . The isolation of Poland is a matter of skillful polities.’’ 


Lieutenant Colonel Schmundt’s record of the meeting reveals that Hitler 
fully realized the possibility of Great Britain and France coming to Po- 
land’s assistance. If, therefore, the isolation of Poland could not be 
achieved, Hitler was of the opinion that Germany should attack Great 
Britain and France first, or at any rate should concentrate primarily on the 
war in the West, in order to defeat Great Britain and France quickly, or at 
least to destroy their effectiveness. Nevertheless, Hitler stressed that war 
with England and France would be a life and death struggle, which might 
last a long time, and that preparations must be made accordingly. 

During the weeks which followed this conference, other meetings were 
held and directives were issued in preparation for the war. The Defendant 
Von Ribbentrop was sent to Moscow to negotiate a non-aggression pact with 
the Soviet Union. 

On 22 August 1939 there took place the important meeting of that day, 
to which reference has already been made. The Prosecution have put in 
evidence two unsigned captured documents which appear to be records 
made of this meeting by persons who were present. The first document is 
headed: ‘‘The Fiihrer’s Speech to the Commanders-in-Chief on 22 August 
1939.’’ The purpose of the speech was to announce the decision to make 
war on Poland at once, and Hitler began by saying: 


‘‘Tt was clear to me that a conflict with Poland had to come sooner 
or later. I had already made this decision in the spring, but I thought 
that I would first turn against the West in a few years, and only after- 
wards against the East. . . . I wanted to establish an acceptable rela- 
tionship with Poland in order to fight first against the West. But this 
plan, which was agreeable to me, could not be executed since essential 
points have changed. It became clear to me that Poland would attack 
us in case of a conflict with the West.’’ 


Hitler then went on to explain why he had decided that the most favorable 
moment had arrived for starting the war: 


‘*Now,’’ said Hitler, ‘‘Poland is in the position in which I wanted 
her. . . . I am only afraid that at the last moment some Schweinehund 
will make a proposal for mediation. . . . A beginning has been made 
for the destruction of England’s hegemony.’’ 


This document closely resembles one of the documents put in evidence 
on behalf of the Defendant Raeder. This latter document consists of a 
summary of the same speech, compiled on the day it was made, by one Ad- 
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miral Boehm, from notes he had taken during the meeting. In substance it 
says that the moment had arrived to settle the dispute with Poland by mili- 
tary invasion, that although a conflict between Germany and the West was 
unavoidable in the long run, the likelihood of Great Britain and France 
coming to Poland’s assistance was not great, and that even if a war in the 
West should come about, the first aim should be the crushing of the Polish 
military strength. It also contains a statement by Hitler that an appro- 
priate propaganda reason for invading Poland would be given, the truth 
or falsehood of which was unimportant, since ‘‘the Right lies in Victory.’’ 

The second unsigned document put in evidence by the Prosecution is 
headed : ‘‘Second Speech by the Fiihrer on 22 August 1939,’’ and is in the 
form of notes of the main points made by Hitler. Some of these are as 
follows : 


‘*Everybody shall have to make a point of it that we were deter- 
mined from the beginning to fight the Western Powers. Struggle for 
life or death . . . destruction of Poland in the foreground. The aim 
is elimination of living forces, not the arrival at a certain line. Even 
if war should break out in the West, the destruction of Poland shall 
be the primary objective. I shall give a propagandist cause for start- 
ing the war—never mind whether it be plausible or not. The victor 
shall not be asked later on whether we told the truth or not. In start- 
ing and making a war, not the Right is what matters, but Victory. .. . 
The start will be ordered probably by Saturday morning.’’ (That is 
to say, 26 August. ) 


In spite of it being described as a second speech, there are sufficient points 
of similarity with the two previously mentioned documents to make it ap- 
pear very probable that this is an account of the same speech, not as de- 
tailed as the other two, but in substance the same. 

These three documents establish that the final decision as to the date of 
Poland’s destruction, which had been agreed upon and planned earlier in 
the year, was reached by Hitler shortly before 22 August 1939. They also 
show that although he hoped to be able to avoid having to fight Great 
Britain and France as well, he fully realized there was a risk of this happen- 
ing, but it was a risk which he was determined to take. 

The events of the last days of August confirm this determination. On 
22 August 1939, the same day as the speech just referred to, the British 
Prime Minister wrote a letter to Hitler, in which he said: ‘‘Having thus 
made our position perfectly clear, I wish to repeat to you my conviction 
that war between our two peoples would be the greatest calamity that could 
occur.’’ On 23 August Hitler replied: 


‘‘The question of the treatment of European problems on a peaceful 
basis is not a decision which rests with Germany, but primarily on those 
who since the crime committed by the Versailles Diktat have stub- 
bornly and consistently opposed any peaceful revision. Only after a 
change of spirit on the part of the responsible Powers can there be any 
real change in the relationship between England and Germany.”’ 
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There followed a number of appeals to Hitler to refrain from forcing 
the Polish issue to the point of war. These were from President Roosevelt 
on 24 and 25 August; from his Holiness the Pope on 24 and 31 August; 
and from M. Daladier, the Prime Minister of France, on 26 August. All 
these appeals fell on deaf ears. 

On 25 August, Great Britain signed a pact of mutual assistance with 
Poland, which reinforeed the undertaking she had given to Poland earlier 
in the year. This, coupled with the news of Mussolini’s unwillingness to 
enter the war on Germany’s side, made Hitler hesitate for a moment. The 
invasion of Poland, which was timed to start on 26 August, was postponed 
until a further attempt had been made to persuade Great Britain not to 
intervene. Hitler offered to enter into a comprehensive agreement with 
Great Britain, once the Polish question had been settled. In reply to this, 
Great Britain made a counter-suggestion for the settlement of the Polish 
dispute by negotiation. On 29 August Hitler informed the British Am- 
bassador that the German Government, though skeptical as to the result, 
would be prepared to enter into direct negotiations with a Polish emissary, 
provided he arrived in Berlin with plenipotentiary powers by midnight 
for the following day, 30 August. The Polish Government were informed 
of this, but with the example of Schuschnigg and Hacha before them, they 
decided not to send such an emissary. At midnight on 30 August the De- 
fendant Von Ribbentrop read to the British Ambassador at top speed a 
document containing the first precise formulation of the German demands 
against Poland. He refused, however, to give the Ambassador a copy of 
this, and stated that in any case it was too late now, since no Polish pleni- 
potentiary had arrived. 

In the opinion of the Tribunal, the manner in which these negotiations 
were conducted by Hitler and Von Ribbentrop showed that they were not 
entered into in good faith or with any desire to maintain peace, but solely 
in the attempt to prevent Great Britain and France from honoring their 
obligations to Poland. 

Parallel with these negotiations were the unsuccessful attempts made by 
Goring to effect the isolation of Poland by persuading Great Britain not 
to stand by her pledged word, through the services of one Birger Dahlerus, 
a Swede. Dahlerus, who was called as a witness by Goring, had a consid- 
erable knowledge of England and things English, and in July 1939 was 
anxious to bring about a better understanding between England and Ger- 
many, in the hope of preventing a war between the two countries. He got 
into contact with Goring as well as with official circles in London, and dur- 
ing the latter part of August, Goring used him as an unofficial intermedi- 
ary to try and deter the British Government from their opposition to Ger- 
many’s intentions towards Poland. Dahlerus, of course, had no knowledge 
at the time of the decision which Hitler had secretly announced on 22 
August, nor of the German military directives for the attack on Poland 
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which were already in existence. As he admitted in his evidence, it was 
not until 26 September, after the conquest of Poland was virtually com- 
plete, that he first realized that Goring’s aim all along had been to get 
Great Britain’s consent to Germany’s seizure of Poland. 

After all attempts to persuade Germany to agree to a settlement of her 
dispute with Poland on a reasonable basis had failed, Hitler, on 31 August, 
issued his final directive, in which he announced that the attack on Poland 
would start in the early morning of 1 September, and gave instructions as 
to what action would be taken if Great Britain and France should enter 
the war in defense of Poland. 

In the opinion of the Tribunal, the events of the days immediately pre- 
ceding 1 September 1939 demonstrate the determination of Hitler and his 
associates to carry out the declared intention of invading Poland at all 
costs, despite appeals from every quarter. With the ever increasing evi- 
dence before him that this intention would lead to war with Great Britain 
and France as well, Hitler was resolved not to depart from the course he 
had set for himself. The Tribunal is fully satisfied by the evidence that 
the war initiated by Germany against Poland on 1 September 1939 was 
most plainly an aggressive war, which was to develop in due course into a 
war which embraced almost the whole world, and resulted in the commis- 
sion of countless crimes, both against the laws and customs of war, and 
against humanity. 


The Invasion of Denmark and Norway 


The aggressive war against Poland was but the beginning. The aggres- 
sion of Nazi Germany quickly spread from country to country. In point 
of time the first two countries to suffer were Denmark and Norway. 

On 31 May 1939 a Treaty of Non-Agression was made between Germany 
and Denmark, and signed by the Defendant Von Ribbentrop. It was there 
solemnly stated that the parties to the Treaty were ‘‘firmly resolved to 
maintain peace between Denmark and Germany under all circumstances.’’ 
Nevertheless, Germany invaded Denmark on 9 April 1940. 

On 2 September 1939, after the outbreak of war with Poland, Germany 
sent a solemn assurance to Norway in these terms: 


‘‘The German Reich Government is determined in view of the 
friendly relations which exist between Norway and Germany under no 
circumstance to prejudice the inviolability and integrity of Norway, 
and to respect the territory of the Norwegian State. In making this 
declaration the Reich Government naturally expects, on its side, that 
Norway will observe an unimpeachable neutrality towards the Reich 
and will not tolerate any breaches of Norwegian neutrality by any 
third party which might occur. Should the attitude of the Royal Nor- 
wegian Government differ from this so that any such breach of neu- 
trality by a third party occurs, the Reich Government would then 
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obviously be compelled to safeguard the interests of the Reich in such 
a way as the resulting situation might dictate.”’ 


On 9 April 1940, in pursuance of her plan of campaign, Norway was in- 
vaded by Germany. 

The idea of attacking Norway originated, it appears, with the Defend- 
ants Raeder and Rosenberg. On 3 October 1939 Raeder prepared a mem- 
orandum on the subject of ‘‘gaining bases in Norway,’’ and amongst the 
questions discussed was the question: ‘‘Can bases be gained by military 
force against Norway’s will, if it is impossible to carry this out without 
fighting?’’ Despite this fact, three days later, further assurances were 
given to Norway by Germany, which stated: ‘‘Germany has never had any 
conflicts of interests or even points of controversy with the Northern States 
and neither has she any today.”’ 

Three days later again, the Defendant Dénitz prepared a memorandum 
on the same subject of bases in Norway, and suggested the establishment 
of a base in Trondheim with an alternative of supplying fuel in Narvik. 
At the same time the Defendant Raeder was in correspondence with Ad- 
miral Karls, who pointed out to him the importance of an occupation of 
the Norwegian coast by Germany. On 10 October Raeder reported to 
Hitler the disadvantages to Germany which an occupation by the British 
would have. In the months of October and November Raeder continued 
to work on the possible occupation of Norway, in conjunction with the 
‘*Rosenberg Organization.’’ The ‘‘ Rosenberg Organization’’ was the For- 
eign Affairs Bureau of the NSDAP, and Rosenberg as Reichsleiter was in 
eharge of it. Early in December, Quisling, the notorious Norwegian 
traitor, visited Berlin and was seen by the Defendants Rosenberg and 
Raeder. He put forward a plan for a coup d’état in Norway. On 12 
December the Defendant Raeder and the naval staff, together with the 
Defendants Keitel and Jodl, had a conference with Hitler, when Raeder 
reported on his interview with Quisling, and set out Quisling’s views. On 
16 December Hitler himself interviewed Quisling on all these matters. 
In the report of the activities of the Foreign Affairs Bureau of the NSDAP 
for the years 1933-43, under the heading of ‘‘ Political Preparations for the 
Military Occupation of Norway,’’ it is stated that at the interview with 
Quisling Hitler said that he would prefer a neutral attitude on the part of 
Norway as well as the whole of Scandinavia, as he did not desire to extend 
the theater of war, or to draw other nations into the conflict. If the enemy 
attempted to extend the war he would be compelled to guard himself 
against that undertaking. He promised Quisling financial support, and 
assigned to a special military staff the examination of the military ques- 
tions involved. 

On 27 January 1940 a memorandum was prepared by the Defendant 
Keitel regarding the plans for the invasion of Norway. On 28 February 
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1940 the Defendant Jodl entered in his diary: ‘‘I proposed first to the 
Chief of OKW and then to the Fiihrer that Case Yellow (that is the opera- 
tion against the Netherlands) and Weser Exercise (that is the operation 
against Norway and Denmark) must be prepared in such a way that they 
will be independent of one another as regards both time and forces em- 
ployed.’’ 

On 1 March Hitler issued a directive regarding the Weser Exercise 
which contained the words: 


‘‘The development of the situation in Scandinavia requires the mak- 
ing of all preparations for the occupation of Denmark and Norway by 
a part of the German Armed Forces. This operation should prevent 
British encroachment on Seandinavia and the Baltic; further, it should 
guarantee our ore base in Sweden and give our Navy and Air Force a 
wider start line against Britain. ... The crossing of the Danish 
border and the landings in Norway must take place simultaneously. 
. . . It is most important that the Scandinavian States as well as the 
Western opponents should be taken by surprise by our measures.’’ 


On 24 March the naval operation orders for the Wesser Exercise were is- 
sued, and on 30 March the Defendant Doénitz as Commander-in-Chief of 
U-boats issued his operational order for the occupation of Denmark and 
Norway. On 9 April 1940 the German forces invaded Norway and 
Denmark. 

From this narrative it is clear that as early as October 1939 the question 
of invading Norway was under consideration. The defense that has been 
made here is that Germany was compelled to attack Norway to forestall an 
Allied invasion, and her action was therefore preventive. 

It must be remembered that preventive action in foreign territory is 
justified only in case of ‘‘an instant and overwhelming necessity for self- 
defense, leaving no choice of means, and no moment of deliberation’’ (The 
Caroline Case, Moore’s Digest of International Law, II, 412). How widely 
the view was held in influential German circles that the Allies intended to 
occupy Norway cannot be determined with exactitude. Quisling asserted 
that the Allies would intervene in Norway with the tacit consent of the 
Norwegian Government. The German Legation at Oslo disagreed with 
this view, although the Naval Attaché at that Legation shared it. 

The War Diary of the German Naval Operations Staff for 13 January 
1940 stated that the Chief of the Naval Operations Staff thought that the 
most favorable solution would be the maintenance of the neutrality of 
Norway, but he harbored the firm conviction that England intended to 
occupy Norway in the near future relying on the tacit agreement of the 
Norwegian Government. 

The directive of Hitler issued on 1 March 1940 for the attack on Denmark 
and Norway stated that the operation ‘‘should prevent British encroach- 
ment on Scandinavia and the Baltic.’’ 
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It is, however, to be remembered that the Defendant Raeder’s memo- 
randum of 3 October 1939 makes no reference to forestalling the Allies, 
but is based upon ‘‘the aim of improving our strategical and operational 
position.’’ 

The memorandium itself is headed ‘‘Gaining of Bases in Norway.’’ The 
same observation applies mutatis mutandis to the memorandum of the De- 
fendant Doénitz of 9 October 1939. 

Furthermore, on 138 March the Defendant Jodl recorded in his diary: 


‘*Fiihrer does not give order yet for ‘W’ (Weser Exercise). He is 

still looking for an excuse.’’ (Justification ?) 
On 14 March 1940 he again wrote: ‘‘Fiihrer has not yet decided what rea- 
son to give for ‘Weser Exercise.’’’ On 21 March 1940 he recorded the 
misgivings of Task Foree X XI about the long interval between taking up 
readiness positions and the close of the diplomatie negotiations, and added: 


‘*Fiihrer rejects any earlier negotiations, as otherwise calls for help 
vo out to England and America. If resistance is put up it must be 
ruthlessly broken.”’ 


On 2 April he records that all the preparations are completed; on 4 April 
the Naval Operational Order was issued; and on 9 April, the invasion was 
begun. 

From all this it is clear that when the plans for an attack on Norway 
were being made, they were not made for the purpose of forestalling an 
imminent Allied landing, but, at the most, that they might prevent an 
Allied occupation at some future date. 

When the final orders for the German invasion of Norway were given, 
the diary of the Naval Operations Staff for 23 March 1940 records: ‘‘A 
mass encroachment by the English into Norwegian territorial waters . 
is not to be expected at the present time.”’ 

And Admiral Assmann’s entry for 26 March says: ‘‘British landing in 
Norway not considered serious.’’ 

Documents which were subsequently captured by the Germans are relied 
on to show that the Allied plan to occupy harbors and airports in Western 
Norway was a definite plan, although in all points considerably behind the 
German plans under which the invasion was actually carried out. These 
documents indicate that an altered plan had been finally agreed upon on 
20 March 1940, that a convoy should leave England on 5 April, and that 
mining in Norwegian waters would begin the same day; and that on 5 
April the sailing time had been postponed until 8 April. But these plans 
were not the cause of the German invasion of Norway. Norway was occu- 
pied by Germany to afford her bases from which a more effective attack on 
England and France might be made, pursuant to plans prepared long in 
advance of the Allied plans which are now relied on to support the argu- 
ment of self-defense. 
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It was further argued that Germany alone could decide, in accordance 
with the reservations made by many of the Signatory Powers at the time 
of the conclusion of the Kellogg-Briand Pact, whether preventive action 
was a necessity, and that in making her decision her judgment was conclu- 
sive. But whether action taken under the claim of self-defense was in fact 
aggressive or defensive must ultimately be subject to investigation and ad- 
judication if international law is ever to be enforced. 

No suggestion is made by the defendants that there was any plan by any 
belligerent, other than Germany, to occupy Denmark. No excuse for that 
aggression has ever been offered. 

As the German Armies entered Norway and Denmark, German memo- 
randa were handed to the Norwegian and Danish Governments which gave 
the assurance that the German troops did not come as enemies, that they 
did not intend to make use of the points occupied by German troops as 
bases for operations against England, as long as they were not forced to do 
so by measures taken by England and France, and that they had come to 
protect the North against the proposed occupation of Norwegian strong 
points by English-French forces. 

The memoranda added that Germany had no intention of infringing 
upon the territorial integrity and political independence of the Kingdom 
of Norway then or in the future. Nevertheless, on 3 June 1940, a German 
naval memorandum discussed the use to be made of Norway and Denmark, 
and put forward one solution for consideration, that the territories of Den- 
mark and Norway acquired during the course of the war should continue 
to be occupied and organized so that they could in the future be considered 
as German possessions. 

In the light of all the available evidence it is impossible to accept the 
contention that the invasions of Denmark and Norway were defensive, and 
in the opinion of the Tribunal they were acts of aggressive war. 


The Invasion of Belgium, the Netherlands, and Luxembourg 


The plan to seize Belgium and the Netherlands was considered in August 
1938, when the attack on Czechoslovakia was being formulated, and the 
possibility of war with France and England was contemplated. The ad- 
vantage to Germany of being able to use these countries for their own 
purposes, particularly as air bases in the war against England and France, 
was emphasized. In May of 1939, when Hitler made his irrevocable de- 
cision to attack Poland, and foresaw the possibility at least of a war with 
England and France in consequence, he told his military commanders: 


‘‘Dutch and Belgian air bases must be occupied. . . . Declarations 
of neutrality must be ignored.”’ 


On 22 August in the same year, he told his military commanders that 
England and France, in his opinion, would not ‘‘violate the neutrality of 
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these countries.’’ At the same time he assured Belgium and Holland and 
Luxembourg that he would respect their neutrality; and on 6 October 
1939, after the Polish campaign, he repeated this assurance. On 7 October 
General Von Brauchitsch directed Army Group B to prepare ‘‘for the im- 
mediate invasion of Dutch and Belgian territory, if the political situation 
so demands.’’ In a series of orders, which were signed by the Defendants 
Keitel and Jodl, the attack was fixed for 10 November 1939, but it was 
postponed from time to time until May of 1940 on account of weather con- 
ditions and transport problems. 
At the conference on 23 November 1939 Hitler said: 


‘*We have an Achilles heel: The Ruhr. The progress of the war de- 
pends on the possession of the Ruhr. If England and France push 
through Belgium and Holland into the Ruhr, we shall be in the greatest 
danger. . . . Certainly England and France will assume the offensive 
against Germany when they are armed. England and France have 
means of pressure to bring Belgium and Holland to request English 
and French help. In Belgium and Holland the sympathies are all for 
France and England. . . . If the French Army marches into Belguim 
in order to attack us, it will be too late for us. We must anticipate 
them. . . . We shall sow the English coast with mines which cannot 
be cleared. This mine warfare with the Luftwaffe demands a different 
starting point. England cannot live without its imports. We can 
feed ourselves. The permanent sowing of mines on the English coasts 
will bring England to her knees. However, this can only occur if we 
have occupied Belgium and Holland. ... My decision is unchange- 
able; I shall attack France and England at the most favorable and 
quickest moment. Breach of the neutrality of Belgium and Holland 
is meaningless. No one will question that when we have won. We 
shall not bring about the breach of neutrality as idiotically as it was 
in 1914. If we do not break the neutrality, then England and France 
will. Without attack, the war is not to be ended victoriously.’’ 


On 10 May 1940 the German forces invaded the Netherlands, Belgium, 
and Luxembourg. On the same day the German Ambassadors handed to 
the Netherlands and Belgian Governments a memorandum alleging that the 
British and French Armies, with the consent of Belgium and Holland, were 
planning to march through those countries to attack the Ruhr, and justi- 
fying the invasion on these grounds. Germany, however, assured the 
Netherlands and Belgium that their integrity and their possessions would 
be respected. A similar memorandum was delivered to Luxembourg on 
the same date. 

There is no evidence before the Tribunal to justify the contention that 
the Netherlands, Belgium, and Luxembourg were invaded by Germany be- 
cause their occupation had been planned by England and France. British 
and French staffs had been codperating in making certain plans for mili- 
tary operations in the Low Countries, but the purpose of this planning was 
to defend these countries in the event of a German attack. 
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The invasion of Belgium, Holland, and Luxembourg was entirely without 
justification. 

It was carried out in pursuance of policies long considered and prepared, 
and was plainly an act of aggressive war. The resolve to invade was made 
without any other consideration than the advancement of the aggressive 
policies of Germany. 


The Aggression against Yugoslavia and Greece 


On 12 August 1939 Hitler had a conversation with Ciano and the De- 
fendant Von Ribbentrop at Obersalzberg. He said then: 


‘*Generally speaking, the best thing to happen would be for the neu- 
trals to be liquidated one after the other. This process could be car- 
ried out more easily if on every occasion one partner of the Axis cov- 
ered the other while it was dealing with the uncertain neutral. Italy 
might well regard Yugoslavia as a neutral of this kind.’’ 


This observation was made only two months after Hitler had given assur- 
ances to Yugoslavia that he would regard her frontier as final and invio- 
lable. On the occasion of the visit to Germany of the Prince Regent of 
Yugoslavia on 1 June 1939, Hitler had said in a public speech: 


‘‘The firmly established reliable relationship of Germany to Yugo- 
slavia now that owing to historical events we have become neighbors 
with common boundaries fixed for all time, will not only guarantee last- 
ing peace between our two peoples and countries, but can also represent 
an element of calm to our nerve-racked continent. This peace is the 
goal of all who are disposed to perform really constructive work.’’ 


On 6 October 1939 Germany repeated these assurances to Yugoslavia, 
after Hitler and Von Ribbentrop had unsuceessfully tried to persuade Italy 
to enter the war on the side of Germany by attacking Yugoslavia. On 28 
October 1940 Italy invaded Greece, but the military operations met with 
no suecess. In November Hitler wrote to Mussolini with regard to the inva- 
sion of Greece, and the extension of the war in the Balkans, and pointed out 
that no military operations could take place in the Balkans before the fol- 
lowing March, and therefore Yugoslavia must if at all possible be won over 
by other means, and in other ways. But on 12 November 1940 Hitler issued 
a directive for the prosecution of the war, and it included the words: ‘‘The 
Balkans: The Commander-in-Chief of the Army will make preparations for 
occupying the Greek mainland north of the Aegean Sea, in ease of need 
entering through Bulgaria.’’ 

On 18 December he issued a directive concerning the operation ‘‘Marita,”’ 
the code name for the invasion of Greece, in which he stated: 


‘1. The result of the battles in Albania is not yet decisive. Because 
of a dangerous situation in Albania, it is doubly necessary that the 
British endeavor be foiled to create air bases under the protection of 
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a Balkan front, which would be dangerous above all to Italy as to the 
Rumanian oilfields. 

2. My plan therefore is (a) to form a slowly inereasing task force in 
Southern Rumania within the next month, (b) after the setting in of 
favorable weather, probably in March, to send a task force for the occu- 
pation of the Aegean north coast by way of Bulgaria and if necessary 
to occupy the entire Greek mainland.”’ 


On 20 January 1941, at a meeting between Hitler and Mussolini, at which 
the Defendants Von Ribbentrop, Keitel, Jodl, and others were present, 
Hitler stated : 


‘‘The massing of troops in Rumania serves a threefold purpose: 


(a) An operation against Greece; 

(b) Protection of Bulgaria against Russia and Turkey; 

(c) Safeguarding the guarantee to Rumania... . 
It is desirable that this deployment be completed without interference 
from the enemy. Therefore, disclose the game as late as possible. The 
tendency will be to cross the Danube at the last possible moment, and 
to line up for attack at the earliest possible moment.”’ 


On 19 February 1941 an OKW directive regarding the operation ‘‘ Ma- 
rita’’ stated: ‘‘On 18 February the Fiihrer made the following decision re- 
garding the earrying out of Operation Marita: The following dates are en- 
visaged : Commencement of building bridge, 28 February; crossing of the 
Danube, 2 March.’’ 

On 3 March 1941, British troops landed in Greece to assist the Greeks to 
resist the Italians; and on 18 March, at a meeting between Hitler and the 
Defendant Raeder, at which the Defendants Keitel and Jodl were also pres- 
ent, the Defendant Raeder asked for confirmation that the ‘‘ whole of Greece 
will have to be occupied, even in the event of a peaceful settlement,’’ to 
which Hitler replied, ‘‘The complete occupation is a prerequisite of any 
settlement.’’ 

On 25 March, on the occasion of the adherence of Yugoslavia to the Tri- 
partite Pact at a meeting in Vienna, the Defendant Von Ribbentrop, on 
behalf of the German Government, confirmed the determination of Ger- 
many to respect the sovereignty and territorial integrity of Yugoslavia at 
all times. On 26 March the Yugoslav Ministers, who had adhered to the 
Tripartite Pact, were removed from office by a coup d’état in Belgrade on 
their return from Vienna, and the new Government repudiated the Pact. 
Thereupon on 27 March, at a conference in Berlin with the High Command 
at which the Defendants Goring, Keitel, and Jodl were present, and the 
Defendant Von Ribbentrop part of the time, Hitler stated that Yugoslavia 
was an uncertain factor in regard to the contemplated attack on Greece and 
even more so with regard to the attack upon Russia which was to be con- 
ducted later on. Hitler announced that he was determined, without wait- 
ing for possible loyalty declarations of the new Government, to make all 
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preparations in order to destroy Yugoslavia militarily and as a national 
unit. He stated that he would act with ‘‘unmerciful harshness.’’ 

On 6 April German forces invaded Greece and Yukoslavia without warn- 
ing and Belgrade was bombed by the Luftwaffe. So swift was this par- 
ticular invasion that there had not been time to establish any ‘‘incidents’’ 
as a usual preliminary, or to find and publish any adequate ‘‘political’’ ex- 
planations. As the attack was starting on * April, Hitler proclaimed to 
the German people that this attack was necessary because the British forces 
in Greece (who were helping the Greeks to defend themselves against the 
Italians) represented a British attempt to extend the war to the Balkans. 

It is clear from this narrative that aggressive war against Greece and 
Yugoslavia had long been in contemplation, certainly as early as August of 
1939. The fact that Great Britain had come to the assistance of the Greeks, 
and might thereafter be in a position to inflict great damage upon German 
interests was made the occasion for the occupation of both countries. 


The Aggressive War against the Union of 
Soviet Socialist Republics 


On 23 August 1939 Germany signed the non-aggression pact with the 
Union of Soviet Socialist Republics. 

The evidence has shown unmistakably that the Soviet Union on their part 
conformed to the terms of this pact; indeed the German Government itself 
had been assured of this by the highest German sources. Thus, the German 
Ambassador in Moscow informed his Government that the Soviet Union 
would go to war only if attacked by Germany, and this statement is re- 
corded in the German War Diary under the date of 6 June 1941. 

Nevertheless, as early as the late summer of 1940, Germany began to 
make preparations for an attack on the U.S.S.R., in spite of the non- 
aggression pact. This operation was secretly planned under the code name 
‘Case Barbarossa,’’ and the former Field Marshall Paulus testified that on 
3 September 1940 when he joined the German General Staff, he continued 
developing ‘‘Case Barbarossa,’’ which was finally completed at the begin- 
ning of November 1940; and that even then, the German General Staff had 
no information that the Soviet Union was preparing for war. 

On 18 December 1940 Hitler issued Directive No. 21, initialed by Keitel 
and Jodl, which called for the completion of all preparations connected 
with the realization of ‘‘Case Barbarossa’’ by 15 May 1941. This directive 
stated : 


‘‘The German armed forces must be prepared to crush Soviet Russia 
in a quick campaign before the end of the war against England... . 
Great caution has to be exercised that the intention of an attack will 
not be recognized.”’ 
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Before the directive of 18 December had been made, the Defendant Gor- 
ing had informed General Thomas, chief of the Office of War Economy of 
the OKW, of the plan, and General Thomas made surveys of the economie 
possibilities of the U.S.S.R., including its raw materials, its power and 
transport system, and its capacity to produced arms. 

In accordance with these surveys, an economic staff for the Eastern terri- 
tories with many military-economie units (inspectorates, commandos, 
groups) was created under the supervision of the Defendant Goring. In 
conjunction with the military command, these units were to achieve the 
most complete and efficient economic exploitation of the occupied territories 
in the interest of Germany. 

The framework of the future political and economic organization of the 
occupied territories was designed by the Defendant Rosenberg over a period 
of three months, after conferences with and assistance by the Defendants 
Keitel, Jodl, Raeder, Funk, Goring, Von Ribbentrop, and Frick, or their 
representatives. It was made the subject of a most detailed report immedi- 
ately after the invasion. 

These plans outlined the destruction of the Soviet Union as an independ- 
ent State, and its partition, the creation of so-called Reich Commissariats, 
and the conversion of Estonia, Latvia, Bielrorussia, and other territories 
into German colonies. 

At the same time Germany drew Hungary, Rumania, and Finland into 
the war against the U.S.S.R. In December 1940 Hungary agreed to par- 
ticipate on the promise of Germany that she should have certain territories 
at the expense of Yugoslavia. 

In May 1941 a final agreement was concluded with Antonescu, the Prime 
Minister of Rumania, regarding the attack on the U.S.S.R., in which Ger- 
many promised to Rumania, Bessarabia, Northern Bukovina, and the right 
to oceupy Soviet territory up to the Dnieper. 

On 22 June 1941, without any declaration of war, Germany invaded So- 
viet territory in accordance with the plans so long made. 

The evidence which has been given before this Tribunal proves that Ger- 
many had the design carefully thought out, to crush the U.S.S.R. as a 
political and military power, so that Germany might expand to the east 
according to her own desire. In Mein Kampf, Hitler had written: ‘‘If new 
territory were to be acquired in Europe, it must have been mainly at Rus- 
sia’s cost, and once again the new German Empire should have set out on 
its march along the same road as was formerly trodden by the Teutonic 
Knights, this time to acquire soil for the German plough by means of the 
German sword and thus provide the Nation with its daily bread.’’ But 
there was a more immediate purpose, and in one of the memoranda of the 
OKW, that immediate purpose was stated to be to feed the German Armies 
from Soviet territory in the third year of the war, even if ‘‘as a result many 
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millions of people will be starved to death if we take out of the country the 
things necessary for us.’’ 

The final aims of the attack on the Soviet Union were formulated at a eon- 
ference with Hitler on 16 July 1941, in which the Defendants Goring, 
Keitel, Rosenberg, and Bormann participated : 


‘‘There can be no talk of the creation of a military power west of 
the Urals, even if we should have to fight 100 years to achieve this. 
All the Baltie regions must become part of the Reich. The Crimea and 
adjoining regions (north of the Crimea) must likewise be incorporated 
into the Reich. The region of the Volga as well as the Baku district 
must likewise be incorporated into the Reich. The Finns want Eastern 
Karelia. However, in view of the large deposits of nickel, the Kola 
peninsula must be ceded to Germany.”’ 

It was contended for the defendants that the attack upon the U.S.S.R. 
was justified because the Soviet Union was contemplating an attack upon 
termany, and making preparations to that end. It is impossible to believe 
that this view was ever honestly entertained. 

The plans for the economic exploitation of the U.S.S.R. for the removal 
of masses of the population, for the murder of Commissars and _ political 
leaders, were all part of the carefully prepared scheme launched on 22 June 
without warning of any kind, and without the shadow of legal excuse. It 
was plain aggression. 


War against the United States 


Four days after the attack launched by the Japanese on the United 
States fleet in Pearl Harbor on 7 December 1941, Germany declared war on 
the United States. 

The Tripartite Pact between Germany, Italy, and Japan, had been signed 
on 27 September 1940, and from that date until the attack upon the U.S.S.R. 
the Defendant Von Ribbentrop, with other defendants, was endeavoring to 
induce Japan to attack British possessions in the Far East. This, it was 
thought, would hasten England’s defeat, and keep the United States out of 
the war. 

The possibility of a direct attack on the United States was considered 
and discussed as a matter for the future. Major Von Falkenstein, the 
Luftwaffe liaison officer with the Operations Staff of the OK W, summarizing 
military problems which needed discussion in Berlin in October of 1940, 
spoke of the possibility ‘‘of the prosecution of the war against America at 
a later date.’’ It is clear, too, that the German policy of keeping America 
out of the war, if possible, did not prevent Germany promising support to 
Japan even against the United States. On 4 April 1941 Hitler told Mat- 
suoka, the Japanese Foreign Minister, in the presence of the Defendant Von 
Ribbentrop, that Germany would ‘‘strike without delay’’ if a Japanese at- 
tack on Singapore should lead to war between Japan and the United States. 


214 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The next day Von Ribbentrop himself urged Matsuoka to bring Japan into 
the war. 

On 28 November 1941, 10 days before the attack of Pear] Harbor, Von 
Ribbentrop encouraged Japan, through her Ambassador in Berlin, to attack 
Great Britain and the United States, and stated that should Japan become 
engaged in a war with the United States, Germany would join the war im- 
mediately. A few days later, Japanese representatives told Germany and 
Italy that Japan was preparing to attack the United States, and asked for 
their support, Germany and Italy agreed to do this, although in the Tri- 
partite Pact, Italy and Germany had undertaken to assist Japan only if she 
were attacked. When the assault on Pearl Harbor did take place, the De- 
fendant Von Ribbentrop is reported to have been ‘‘overjoyed,’’ and later, 
at a ceremoney in Berlin, when a German medal was awarded to Oshima, 
the Japanese Ambassador, Hitler indicated his approval of the tactics 
which the Japanese had adopted of negotiating with the United States as 
long as possible, and then striking hard without any declaration of war. 

Although it is true that Hitler and his colleagues originally did not con- 
sider that a war with the United States would be beneficial to their interest, 
it is apparent that in the course of 1941 that view was revised, and Japan 
was given every encouragement to adopt a policy which would almost cer- 
tainly bring the United States into the war. And when Japan attacked 
the United States fleet in Pearl Harbor and thus made aggressive war 
against the United States, the Nazi Government caused Germany to enter 
that war at once on the side of Japan by declaring war themselves on the 
United States. 


Violations of International Treaties 


The Charter defines as a crime the planning or waging of war that is a 
war of aggression or a war in violation of international treaties. The Tri- 
bunal has decided that certain of the defendants planned and waged ag- 
gressive wars against 12 nations, and were therefore guilty of this series of 
crimes. This makes it unnecessary to discuss the subject in further detail, 
or even to consider at any length the extent to which these aggressive wars 
were also ‘‘wars in violation of international treaties, agreements, or 
assurances. ”’ 

These treaties are set out in Appendix C of the Indictment. Those of 
principal importance are the following. 


Hague Conventions 


In the 1899 Convention the signatory powers agreed: ‘‘before an appeal 
to arms ... to have recourse, as far as circumstances allow, to the good 
offices or mediation of one or more friendly powers.’’ A similar clause was 
inserted in the Convention for Pacific Settlement of International Disputes 
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of 1907. In the accompanying Convention Relative to Opening of Hostili- 
ties, Article I contains this far more specific language: ‘‘The Contracting 
Powers recognize that hostilities between them must not commence without 
a previous and explicit warning, in the form of either a declaration of war, 
giving reasons, or an ultimatum with a conditional declaration of war.’”’ 
Germany was a party to these conventions. 


Versailles Treaty 


Breaches of certain provisions of the Versailles Treaty are also relied on 
by the Prosecution—Not to fortify the left bank of the Rhine (Articles 
42-44); to ‘‘respect strictly the independence of Austria’’ (Article 80) ; 
renunciation of any rights in Memel (Article 99); and the Free City of 
Danzig (Article 100) ; the recognition of the independence of the Czecho- 
slovak State; and the military, naval, and air clauses against German re- 
armament found in Part V. There is no doubt that action was taken by 
the German Government contrary to all these provisions, the details of 
which are set out in Appendix C. With regard to the Treaty of Versailles, 
the matters relied on are: 


1. The violation of Articles 42 to 44 in respect of the demilitarized zone 
of the Rhineland ; 

2. The annexation of Austria on 13 March 1938, in violation of Article 
80; 

3. The incorporation of the district of Memel on 22 March 1939, in viola- 
tion of Article 99; 

4, The incorporation of the Free City of Danzig on 1 September 1939, in 
violation of Article 100; 

5. The incorporation of the provinces of Bohemia and Moravia on 16 
March 1939, in violation of Article 81; 

6. The repudiation of the military, naval, and air clauses of the Treaty, 
in or about March of 1935. 


On 21 May 1935 Germany announced that, whilst renouncing the dis- 
armament clauses of the Treaty, she would still respect the territorial limita- 
tions, and would comply with the Locarno Pact. (With regard to the first 
five breaches alleged, therefore, the Tribunal finds the allegation proved.) 


Treaties of Mutual Guarantee, Arbitration, and Non-Aggression 


It is unnecessary to discuss in any detail the various treaties entered into 
by Germany with other Powers. Treaties of mutual guarantee were signed 
by Germany at Locarno in 1925, with Belgium, France, Great Britain, and 
Italy, assuring the maintenance of the territorial status quo. Arbitration 
treaties were also executed by Germany at Locarno with Czechoslovakia, 
Belgium, and Poland. 
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Article I of the latter treaty is typical, providing: ‘‘ All disputes of every 
kind between Germany and Poland . . . which it may not be possible to 
settle amicably by the normal methods of diplomacy, shall be submitted 
for decision to an arbitral tribunal. .. .’’ 

Conventions of Arbitration and Conciliation were entered into between 
Germany, the Netherlands, and Denmark in 1926; and between Germany 
and Luxembourg in 1929. Non-aggression treaties were executed by Ger- 
many with Denmark and Russia in 1939. 


Kellogg-Briand Pact 


The Pact of Paris was signed on 27 August 1928 by Germany, the United 
States, Belgium, France, Great Britain, Italy, Japan, Poland, and other 
countries; and subsequently by other Powers. The Tribunal has made full 
reference to the nature of this Pact and its legal effect in another part of 
this judgment. It is therefore not necessary to discuss the matter further 
here, save to state that in the opinion of the Tribunal this Pact was violated 
by Germany in all the cases of aggressive war charged in the Indictment. 
It is to be noted that on 26 January 1934 Germany signed a Declaration for 
the Maintenance of Permanent Peace with Poland, which was explicitly 
based on the Pact of Paris, and in which the use of force was outlawed for 
a period of 10 years. 

The Tribunal does not find it necessary to consider any of the other 
treaties referred to in the Appendix, or the repeated agreements and assur- 
ances of her peaceful intentions entered into by Germany. 


The Law of the Charter 


The jurisdiction of the Tribunal is defined in the Agreement and Charter, 
and the crimes coming within the jurisdiction of the Tribunal, for which 
there shall be individual responsibility, are set out in Article 6. The law of 
the Charter is decisive, and binding upon the Tribunal. 

The making of the Charter was the exercise of the sovereign legislative 
power by the countries to which the German Reich unconditionally sur- 
rendered ; and the undoubted right of these countries to legislate for the 
occupied territories has been recognized by the civilized world. The Char- 
ter is not an arbitrary exercise of power on the part of the victorious Na- 
tions, but in the view of the Tribunal, as will be shown, it is the expression 
of international law existing at the time of its creation; and to that extent 
is itself a contribution to international law. 

The Signatory Powers created this Tribunal, defined the law it was to 
administer, and made regulations for the proper conduct of the Trial. In 
doing so, they have done together what any one of them might have done 
singly ; for it is not to be doubted that any nation has the right to set up 
special courts to administer law. With regard to the constitution of the 
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Court, all that the defendants are entitled to ask is to receive a fair trial 
on the facts and law. 

The Charter makes the planning or waging of a war of aggression or a 
war in violation of international treaties a crime; and it is therefore not 
strictly necessary to consider whether and to what extent aggressive war 
was a crime before the execution of the London Agreement. But in view of 
the great importance of the questions of law involved, the Tribunal has 
heard full argument from the Prosecution and the Defense, and will express 
its view on the matter. 

It was urged on behalf of the defendants that a fundamental principle of 
all law—international and domestic—is that there can be no punishment of 
erime without a pre-existing law. ‘‘Nullum crimen sine lege, nulla poena 
sine lege.’’ It was submitted that ex post facto punishment is abhorrent to 
the law of all civilized nations, that no sovereign power had made aggres- 
sive war a crime at the time that the alleged criminal acts were committed, 
that no statute had defined aggressive war, that no penalty had been fixed 
for its commission, and no court had been created to try and punish 
offenders. 

In the first place, it is to be observed that the maxim nullum crimen sine 
lege is not a limitation of sovereignty, but is in general a principle of jus- 
tice. To assert that it is unjust to punish those who in defiance of treaties 
and assurances have attacked neighboring states without warning is obvi- 
ously untrue, for in such circumstances the attacker must know that he is 
doing wrong, and so far from it being unjust to punish him, it would be 
unjust if his wrong were allowed to go unpunished. Occupying the posi- 
tions they did in the Government of Germany, the defendants or at least 
some of them must have known of the treaties signed by Germany, outlaw- 
ing recourse to war for the settlement of international disputes, they must 
have known that they were acting in defiance of all international law when 
in complete deliberation they carried out their designs of invasion and 
aggression. On this view of the case alone, it would appear that the maxim 
has no application to the present facts. 

This view is strongly reinforced by a consideration of the state of inter- 
national law in 1939, so far as aggressive war is concerned. The General 
Treaty for the Renunciation of War of 27 August 1928, more generally 
known as the Pact of Paris or the Kellogg-Briand Pact, was binding on 63 
nations, including Germany, Italy and Japan at the outbreak of war in 
1939. In the preamble, the signatories declared that they were: 


‘‘Deeply sensible of their solemn duty to promote the welfare of man- 
kind; persuaded that the time has come when a frank renunciation of 
war as an instrument of national policy should be made to the end that 
the peaceful and friendly relations now existing between their peoples 
should be perpetuated. . . . all changes in their relations with one an- 
other should be sought only by pacific means . . . thus uniting civi- 
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lised nations of the world in a common renunciation of war as an in- 
strument of their national policy. “hag 


The first two articles are as follows: 


‘‘Article I. The High Contracting Parties solemnly declare in the 
names of their respective peoples that they condemn recourse to war 
for the solution of international controversies and renounce it as an 
instrument of national policy in their relations to one another.’’ 

‘*Article II. The High Contracting Parties agree that the settle- 
ment or solution of all disputes or conflicts of whatever nature or what- 
ever origin they may be, which may arise among them, shall never be 
sought except by pacific means.”’ 

The question is, what was the legal effect of this Pact? The nations who 
signed the Pact or adhered to it unconditionally condemned recourse to war 
for the future as an instrument of policy, and expressly renounced it. Af- 
ter the signing of the Pact, any nation resorting to war as an instrument 
of national policy breaks the Pact. In the opinion of the Tribunal, the 
solemn renunciation of war as an instrument of national policy necessarily 
involves the proposition that such a war is illegal in international law; and 
that those who plan and wage such a war, with its inevitable and terrible 
consequences, are committing a crime in so doing. War for the solution 
of ternational controversies undertaken as an instrument of national 
policy certainly includes a war of aggression, and such a war is therefore 
outlawed by the Pact. As Mr. Henry L. Stimson, then Secretary of State 
of the United States, said in 1932: 


‘‘War between nations was renounced by the signatories of the 
Kellogg-Briand Treaty. This means that it has become throughout 
practically the entire world ... an illegal thing. Hereafter, when 
nations engage in armed conflict, either one or both of them must be 
termed violators of the general treaty law. . . . We denounce them as 
law breakers.”’ 


But it is argued that the Pact does not expressly enact that such wars are 
crimes, or set up courts to try those who make such wars. To that extent 
the same is true with regard to the laws of war contained in the Hague 
Convention. The Hague Convention of 1907 prohibited resort to certain 
methods of waging war. These included the inhumane treatment of pris- 
oners, the employment of poisoned weapons, the improper use of flags of 
true, and similar matters. Many of these prohibitions had been enforced 
long before the date of the Convention; but since 1907 they have certainly 
been crimes, punishable as offenses against the law of war; yet the Hague 
Convention nowhere designates such practices as criminal, nor is any sen- 
tence prescribed, nor any mention made of a court to try and punish of- 
fenders. For many years past, however, military tribunals have tried and 
punished individuals guilty of violating the rules of land warfare laid down 
by this Convention. In the opinion of the Tribunal, those who wage ag- 
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gressive war are doing that which is equally illegal, and of much greater 
moment than a breach of one of the rules of the Hague Convention. In 
interpreting the words of the Pact, it must be remembered that inter- 
national law is not the product of an international legislature, and that 
such international agreements as the Pact of Paris have to deal with general 
principles of law, and not with administrative matters of procedure. The 
law of war is to be found not only in treaties, but in the customs and prac- 
tices of states which gradually obtained universal recognition, and from 
the general principles of justice applied by jurists and practised by mili- 
tary courts. This law is not static, but by continual adaptation follows the 
needs of a changing world. Indeed, in many cases treaties do no more than 
express and define for more accurate reference the principles of law already 
existing. 

The view which the Tribunal takes of the true interpretation of the Pact 
is supported by the international history which preceded it. In the year 
1923 the draft of a Treaty of Mutual Assistance was sponsored by the 
League of Nations. In Article I the Treaty declared ‘‘that aggressive war 
is an international crime,’’ and that the parties would ‘‘undertake that no 
one of them will be guilty of its commission.’’ The draft treaty was sub- 
mitted to 29 states, about half of whom were in favor of accepting the text. 
The principal objection appeared to be in the difficulty of defining the acts 
which would constitute ‘‘aggression,’’ rather than any doubt as to the 
criminality of aggressive war. The preamble to the League of Nations 
1924 Protocol for the Pacific Settlement of International Disputes (‘‘Geneva 
Protocol’’), after ‘‘recognising the solidarity of the members of the in- 
ternational community,’’ declared that ‘‘a war of aggression constitutes a 
violation of this solidarity and is an international crime.’’ It went on to 
declare that the contracting parties were ‘‘desirous of facilitating the com- 
plete application of the system provided in the Covenant of the League of 
Nations for the pacific settlement of disputes between the States and of 
ensuring the repression of international crimes.’’ The Protocol was rec- 
ommended to the members of the League of Nations by a unanimous reso- 
lution in the assembly of the 48 members of the League. These members 
included Italy and Japan, but Germany was not then a member of the 
League. 

Although the Protocol was never ratified, it was signed by the leading 
statesmen of the world, representing the vast majority of the civilized 
states and peoples, and may be regarded as strong evidence of the intention 
to brand aggressive war as an international crime. 

At the meeting of the Assembly of the League of Nations on 24 Septem- 
ber 1927, all the delegations then present (including the German, the 
Italian, and the Japanese), unanimously adopted a declaration concerning 
wars of aggression. The preamble to the declaration stated: 
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Assembly : 


Recognizing the solidarity which unites the community of nations; 

Being inspired by a firm desire for the maintenance of general 
peace ; 

Being convinced that a war of aggression can never serve as a Means 
of settling international disputes, and is in consequence an interna- 
tional crime. . . .’’ 


The unanimous resolution of 18 February 1928 of 21 American republics 
at the Sixth (Havana) Pan-American Conference, declared that ‘‘war of 
aggression constitutes an international crime against the human species.’’ 

All these expressions of opinion, and others that could be cited, so 
solemnly made, reinforce the construction which the Tribunal placed upon 
the Pact of Paris, that resort to a war of aggression is not merely illegal, 
but is criminal. The prohibition of aggressive war demanded by the con- 
science of the world, finds its expression in the series of pacts and treaties 
to which the Tribunal has just referred. 

It is also important to remember that Article 227 of the Treaty of Ver- 
sailles provided for the constitution of a special Tribunal, composed of rep- 
resentatives of five of the Allied and Associated Powers which had been 
belligerents in the first World War opposed to Germany, to try the former 
German Emperor ‘‘for a supreme offense against international morality 
and the sanctity of treaties.’’ The purpose of this trial was expressed to be 
“to vindicate the solemn obligations of international undertakings, and the 
validity of international morality.’’ In Article 228 of the Treaty, the Ger- 
man Government expressly recognized the right of the Allied Powers ‘‘to 
bring before military tribunals persons accused of having committed acts 
in violation of the laws and customs of war.”’ 

It was submitted that international law is concerned with the actions of 
sovereign States, and provides no punishment for individuals; and further, 
that where the act in question is an act of State, those who carry it out are 
not personally responsible, but are protected by the doctrine of the sover- 
eignty of the State. In the opinion of the Tribunal, both these submis- 
sions must be rejected. That international law imposes duties and liabili- 
ties upon individuals as well as upon States has long been recognized. In 
the recent case of Ex Parte Quirin (1942 317 U.S. 1), before the Supreme 
Court of the United States, persons were charged during the war with land- 
ing in the United States for purposes of spying and sabotage. The late 
Chief Justice Stone, speaking for the Court, said: 


‘‘From the very beginning of its history this Court has applied the 
law of war as including that part of the law of nations which pre- 
scribes for the conduct of war, the status, rights, and duties of enemy 
nations as well as enemy individuals.’’ 


He went on to give a list of cases tried by the Courts, where individual 
offenders were charged with offenses against the laws of nations, and par- 
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ticularly the laws of war. Many other authorities could be cited, but 
enough has been said to show that individuals can be punished for viola- 
tions of international law. Crimes against international law are com- 
mitted by men, not by abstract entities, and only by punishing individuals 
who commit such crimes can the provisions of international law be enforced. 

The provisions of Article 228 of the Treaty of Versailles already referred 
to illustrate and enforce this view of individual responsibility. 

The principle of international law, which under certain circumstances, 
protects the representatives of a state, cannot be applied to acts which are 
condemned as criminal by international law. The authors of these acts 
cannot shelter themselves behind their official position in order to be freed 
from punishment in appropriate proceedings. Article 7 of the Charter ex- 
pressly declares: 


‘‘The official position of Defendants, whether as heads of State, or 
responsible officials in Government departments, shall not be considered 
as freeing them from responsibility, or mitigating punishment.’’ 


On the other hand the very essence of the Charter is that individuals have 
international duties which transcend the national obligations of obedience 
imposed by the individual state. He who violates the laws of war cannot 
obtain immunity while acting in pursuance of the authority of the state if 
the state in authorizing action moves outside its competence under inter- 
national law. 

It was also submitted on behalf of most of these defendants that in doing 
what they did they were acting under the orders of Hitler, and therefore 
cannot be held responsible for the acts committed by them in carrying out 
these orders. The Charter specifically provides in Article 8: 

‘‘The fact that the Defendant acted pursuant to order of his Gov- 


ernment or of a superior shall not free him from responsibility, but 
may be considered in mitigation of punishment.”’ 


The provisions of this article are in conformity with the law of all nations. 
That a soldier was ordered to kill or torture in violation of the international 
law of war has never been recognized as a defense to such acts of brutality, 
though, as the Charter here provides, the order may be urged in mitigation 
of the punishment. The true test, which is found in varying degrees in 
the criminal law of most nations, is not the existence of the order, but 
whether moral choice was in fact possible. 


The Law as to the Common Plan or Conspiracy 


In the previous recital of the facts relating to aggressive war, it is clear 
that planning and preparation had been carried out in the most systematic 
way at every stage of the history. 

Planning and preparation are essential to the making of war. In the 
opinion of the Tribunal aggressive war is a crime under international law. 
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The Charter defines this offense as planning, preparation, initiation, or 
waging of a war of aggression ‘‘or participation in a Common Plan or 
Conspiracy for the accomplishment .. . of the foregoing.’’ The Indict- 
ment follows this distinction. Count One charges the Common Plan or 
Conspiracy. Count Two charges the planning and waging of war. The 
same evidence has been introduced to support both Counts. We shall 
therefore discuss both Counts together, as they are in substance the same. 
The defendants have been charged under both Counts, and their guilt 
under each Count must be determined. 

The ‘‘Common Plan or Conspiracy’’ charged in the Indictment covers 
25 years, from the formation of the Nazi Party in 1919 to the end of the 
war in 1945. The Party is spoken of as ‘‘the instrument of cohesion 
among the Defendants’’ for carrying out the purposes of the conspiracy— 
the overthrowing of the Treaty of Versailles, acquiring territory lost by 
Germany in the last war and ‘‘Lebensraum’’ in Europe, by the use, if nee- 
essary, of armed force, of aggressive war. The ‘‘seizure of power’’ by the 
Nazis, the use of terror, the destruction of trade unions, the attack on Chris- 
tian teaching and on churches, the persecution of Jews, the regimentation 
of youth—all these are said to be steps deliberately taken to carry out the 
common plan. It found expression, so it is alleged, in secret rearmament, 
the withdrawal by Germany from the Disarmament Conference and the 
League of Nations, universal military service, and seizure of the Rhineland. 
Finally, according to the Indictment, aggressive action was planned and 
earried out against Austria and Czechoslovakia in 1936-1938, followed by 
the planning and waging of war against Poland; and, successively, against 
10 other countries. 

The Prosecution says, in effect, that any significant participation in the 
affairs of the Nazi Party or Government is evidence of a participation in 
a conspiracy that is in itself criminal. Conspiracy is not defined in the 
Charter. But in the opinion of the Tribunal the conspiracy must be clearly 
outlined in its criminal purpose. It must not be too far removed from 
the time of decision and of action. The planning, to be criminal, must 
not rest merely on the declarations of a party program, such as are found 
in the 25 points of the Nazi Party, announced in 1920, or the political 
affirmations expressed in Mein Kampf in later years. The Tribunal must 
examine whether a concrete plan to wage war existed, and determine the 
participants in that conerete plan. 

It is not necessary to decide whether a single master conspiracy between 
the defendants has been established by the evidence. The seizure of power 
by the Nazi Party, and the subsequent domination by the Nazi State of all 
spheres of economic and social life must of course be remembered when the 
later plans for waging war are examined. That plans were made to wage 
war, as early as 5 November 1937, and probably before that, is apparent. 
And thereafter, such preparations continued in many directions, and 
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against the peace of many countries. Indeed the threat of war—and war 
itself if necessary—was an integral part of the Nazi policy. But the evi- 
dence establishes with certainty the existence of many separate plans rather 
than a single conspiracy embracing them all. That Germany was rapidly 
moving to complete dictatorship from the moment that the Nazis seized 
power, and progressively in the direction of war, has been overwhelmingly 
shown in the ordered sequence of aggressive acts and wars already set 
out in this Judgment. 

In the opinion of the Tribunal, the evidence establishes the common 
planning to prepare and wage war by certain of the defendants. It is 
immaterial to consider whether a single conspiracy to the extent and over 
the time set out in the Indictment has been conclusively proved. Con- 
tinued planning, with aggressive war as the objective, has been established 
beyond doubt. The truth of the situation was well stated by Paul Schmidt, 
official interpreter of the German Foreign Office, as follows: 


‘The general objectives of the Nazi leadership were apparent from 
the start, namely the domination of the European Continent, to be 
achieved first by the incorporation of all German speaking groups in 
the Reich, and secondly, by territorial expansion under the slogan 
‘‘Lebensraum.’’ The execution of these basic objectives, however, 
seemed to be characterized by improvisation. Each succeeding step 
was apparently carried out as each new situation arose, but all con- 
sistent with the ultimate objectives mentioned above.’’ 


The argument that such common planning cannot exist where there is com- 
plete dictatorship is unsound. A plan in the execution of which a num- 
ber of persons participate is still a plan, even though conceived by only 
one of them; and those who execute the plan do not avoid responsibility by 
showing that they acted under the direction of the man who conceived it. 
Hitler could not make aggressive war by himself. He had to have the co- 
operation of statesmen, military leaders, diplomats, and business men. 
When they, with knowledge of his aims, gave him their codperation, they 
made themselves parties to the plan he had initiated. They are not to be 
deemed innocent because Hitler made use of them, if they knew what they 
were doing. That they were assigned to their tasks by a dictator does not 
absolve them from responsibility for their acts. The relation of leader 
and follower does not preclude responsibility here any more than it does 
in the comparable tyranny of organized domestic crime. 

Count One, however, charges not only the conspiracy to commit aggres- 
sive war, but also to commit War Crimes and Crimes against Humanity. 
But the Charter does not define as a separate crime any conspiracy except 
the one to commit acts of aggressive war. Article 6 of the Charter pro- 
vides : 


‘‘Leaders, organizers, instigators, and accomplices participating in 
the formulation or execution of a Common Plan or Conspiracy to com- 
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mit any of the foregoing crimes are responsible for all acts performed 
by any persons in executien of such plan.’’ 


In the opinion of the Tribunal these words do not add a new and separate 
crime to those already listed. The words are designed to establish the re- 
sponsibility of persons participating in a common plan. The Tribunal will 
therefore disregard the charges in Count One that the defendants conspired 
to commit War Crimes and Crimes against Humanity, and will consider 
only the common plan to prepare, initiate, and wage aggressive war. 


War Crimes and Crimes against Humanity 


The evidence relating to War Crimes has been overwhelming, in its vol- 
ume and its detail. It is impossible for this Judgment adequately to review 
it, or to record the mass of documentary and oral evidence that has been 
presented. The truth remains that War Crimes were committed on a vast 
scale, never before seen in the history of war. They were perpetrated in 
all the countries occupied by Germany, and on the High Seas, and were 
attended by every conceivable circumstance of cruelty and horror. There 
can be no doubt that the majority of them arose from the Nazi conception 
of ‘‘total war,’’ with which the aggressive wars were waged. For in this 
conception of ‘‘total war,’’ the moral ideas underlying the conventions 
which seek to make war more humane are no longer regarded as having 
force or validity. Everything is made subordinate to the overmastering 
dictates of war. Rules, regulations, assurances, and treaties all alike are 
of no moment; and so, freed from the restraining influence of international 
law, the aggressive war is conducted by the Nazi leaders in the most bar- 
baric way. Accordingly, War Crimes were committed when and wherever 
the Fiihrer and his close associates thought them to be advantageous. 
They were for the most part the result of cold and criminal calculation. 

On some occasions, War Crimes were deliberately planned long in ad- 
vance. In the case of the Soviet Union, the plunder of the territories to 
be occupied, and the ill-treatment of the civilian population, were settled 
in minute detail before the attack was begun. As early as the autumn of 
1940, the invasion of the territories of the Soviet Union was being consid- 
ered. From that date onwards, the methods to be employed in destroying 
all possible opposition were continuously under discussion. 

Similarly, when planning to exploit the inhabitants of the occupied 
countries for slave labor on the very greatest scale, the German Government 
conceived it as an integral part of the war economy, and planned and or- 
ganized this particular War Crime down to the last elaborate detail. 

Other War Crimes, such as the murder of prisoners of war who had es- 
eaped and been recaptured, or the murder of Commandos or captured air- 
men, or the destruction of the Societ Commissars, were the result of direct 
orders circulated through the highest official channels. 
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The Tribunal proposes, therefore, to deal quite generally with the ques- 
tion of War Crimes, and to refer to them later when examining the re- 
sponsibility of the individual defendants in relation to them. Prisoners 
of war were ill-treated and tortured and murdered, not only in defiance 
of the well-established rules of international law, but in complete disregard 
of the elementary dictates of humanity. Civilian populations in occupied 
territories suffered the same fate. Whole populations were deported to 
yermany for the purposes of slave labor upon defense works, armament 
production, and similar tasks connected with the war effort. Hostages 
were taken in very large numbers from the civilian populations in all the 
occupied countries, and were shot as suited the German purposes. Public 
and private property was systematically plundered and pillaged in order 
to enlarge the resources of Germany at the expense of the rest of Europe. 
Cities and towns and villages were wantonly destroyed without military 
justification or necessity. 


Murder and Ill-treatment of Prisoners of War 
Article 6 (b) of the Charter defines War Crimes in these words: 


‘‘War Crimes: namely, violations of the laws or customs of war. 
Such violations shall include, but not be limited to, murder, ill-treat- 
ment or deportation to slave labor or for any other purpose of civilian 
population of or in occupied territory, murder or ill-treatment of 
prisoners of war or persons on the seas, killing of hostages, plunder of 
publie or private property, wanton destruction of cities, towns, or vil- 
lages, or devastation not justified by military necessity.’’ 


In the course of the war, many Allied soldiers who had surrendered to the 
Germans were shot immediately, often as a matter of deliberate, calculated 
policy. On 18 October 1942, the Defendant Keitel circulated a directive 
authorized by Hitler, which ordered that all members of Allied ‘‘Com- 
mando’’ units, often when in uniform and whether armed or not, were to 
be ‘‘slaughtered to the last man,’’ even if they attempted to surrender. 
It was further provided that if such Allied troops came into the hands 
of the military authorities after being first captured by the local police, 
or in any other way, they should be handed over immediately to the 
SD. This order was supplemented from time to time, and was effective 
throughout the remainder of the war, although after the Allied landings 
in Normandy in 1944 it was made clear that the order did not apply to 
‘““Commandos’’ captured within the immediate battle area. Under the 
provisions of this order, Allied ‘‘Commando’’ troops, and other military 
units operating independently, lost their lives in Norway, France, Czecho- 
slovakia, and Italy. Many of them were killed on the spot, and in no case 
were those who were executed later in concentration camps ever given a 
trial of any kind. For example, an American military mission which 
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landed behind the German front in the Balkans in January, 1945, number- 
ing about twelve to fifteen men and wearing uniform, were taken to Mau- 
thausen under the authority of this order, and according to the affidavit 
of Adolf Zutte, the adjutant of the Mauthausen Concentration Camp, all 
of them were shot. 

In March 1944 the OKH issued the ‘‘ Kugel’’ or ‘‘Bullet’’ decree, which 
directed that every escaped officer and NCO prisoner of war who had not 
been put to work, with the exception of British and American prisoners of 
war, should on recapture be handed over to the SIPO and SD. This 
order was distributed by the SIPO and SD to their regional offices. These 
escaped officers and NCO’s were to be sent to the concentration camp at 
Mauthausen, to be executed upon arrival, by means of a bullet shot in the 
neck. 

In March 1944 fifty officers of the British Royal Air Force, who escaped 
from the camp at Sagan where they were confined as prisoners, were shot 
on recapture, on the direct orders of Hitler. Their bodies were immedi- 
ately cremated, and the urns containing their ashes were returned to the 
camp. It was not contended by the defendants that this was other than 
plain murder, in complete violation of international law. 

When Allied airmen were forced to Jand in Germany, they were some- 
times killed at once by the civilian population. The police were instructed 
not to interfere with these killings, and the Ministry of Justice was in- 
formed that no one should be prosecuted for taking part in them. 

The treatment of Soviet prisoners of war was characterized by particular 
inhumanity. The death of so many of them was not due merely to the 
action of individual guards, or to the exigencies of life in the camps. It 
was the result of systematic plans to murder. More than a month before 
the German invasion of the Soviet Union, the OKW were making special 
plans for dealing with political representatives serving with the Soviet 
Armed Forces who might be captured. One proposal was that ‘‘ political 
Commissars of the Army are not recognized as Prisoners of War, and are 
to be liquidated at the latest in the transient prisoner of war camps.’’ The 
Defendant Keitel gave evidence that instructions incorporating this pro- 
posal were issued to the German Army. 

On 8 September 1941 regulations for the treatment of Soviet prisoners 
of war in all prisoner of war camps were issued, signed by General Rei- 
necke, the head of the prisoner of war department of the High Command. 
Those orders stated : 


‘‘The Bolshevist soldier has therefore lost all claim to treatment as 
an honorable opponent, in accordance with the Geneva Convention. ..- 
The order for ruthless and energetic action must be given at the slight- 
est indication of insubordination, especially in the case of Bolshevist 
fanatics. Insubordination active or passive resistance, must be broken 
immediately by force of arms (bayonets, butts, and firearms)... - 
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Anyone carrying out the order who does not use his weapons, or does 
so with insufficient energy, is punishable. . . . Prisoners of war at- 
tempting escape are to be fired on without previous challenge. No 
warning shot must ever be fired. .. . The use of arms against pris- 
oners of war is as a rule legal.’’ 


The Soviet prisoners of war were left without suitable clothing; the 
wounded without medical care; they were starved, and in many cases left 
to die. 

On 17 July 1941, the Gestapo issued an order providing for the killing 
of all Soviet prisoners of war who were or might be dangerous to National 
Socialism. The order recited: 


‘‘The mission of the Commanders of the SIPO and SD stationed in 
Stalags is the political investigation of all camp inmates, the elimina- 
tion and further ‘treatment’ (a) of all political, criminal, or in some 
other way unbearable elements among them, (b) of those persons who 
could be used for the reconstruction of the occupied territories. .. . 
Further, the commanders must make efforts from the beginning to seek 
out among the prisoners elements which appear reliable, regardless of 
whether there are Communists concerned or not, in order to use them 
for intelligence purposes inside of the camp, and if advisable, later in 
the occupied territories also. By use of such informers, and by use of 
all other existing possibilities, the discovery of all elements to be elimi- 
nated among the prisoners must proceed step by step at once. .. .’’ 

‘* Above all, the following must be discovered: all important func- 
tionaries of State and Party, especially professional revolutionaries 
. . . all People’s Commissars in the Red Army, leading personalities 
of the State . . . leading personalities of the business world, members 
of the Soviet Russian Intelligence, all Jews, all persons who are found 
to be agitators or fanatical Communists. Executions are not to be 
held in the camp or in the immediate vicinity of the camp. . . . The 
prisoners are to be taken for special treatment if possible into the 
former Soviet Russian territory.’’ 


The affidavit of Warlimont, Deputy Chief of Staff of the Wehrmacht, and 
the testimony of Ohlendorf, former Chief of Amt III of the RSHA, and 
of Lahousen, the head of one of the sections of the Abwehr, the Wehr- 
macht’s Intelligence Service, all indicate the thoroughness with which this 
order was carried out. 

The affidavit of Kurt Lindown, a former Gestapo official, states : 


‘*. , . There existed in the prisoner of war camps on the Eastern 
Front small screening teams (Einsatz commandos), headed by lower 
ranking members of the Secret Police (Gestapo). These teams were 
assigned to the camp commanders and had the job of segregating the 
prisoners of war who were candidates for execution according to the 
se that had been given, and to report them to the office of the Secret 

olice.’’ 
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On 23 October 1941 the camp commander of the Gross Rosen concentration 
camp reported to Miiller, Chief of the Gestapo, a list of the Soviet prisoners 
of war who had been executed there on the previous day. 

An account of the general conditions and treatment of Soviet prisoners 
of war during the first eight months after the German attack upon Russia 
was given in a letter which the Defendant Rosenberg sent to the Defendant 
Keitel on 28 February 1942: 


‘‘The fate of the Soviet prisoners of war in Germany is on the con- 
trary a tragedy of the greatest extent... . A large part of them has 
starved, or died because of the hazards of the weather. Thousands also 
died from spotted fever. 

‘“‘The camp commanders have forbidden the civilian population to 
put food at the disposal of the prisoners, and they have rather let them 
starve to death. 

‘‘In many eases, when prisoners of war could no longer keep up on 
the march because of hunger and exhaustion, they were shot before 
the eyes of the horrified population, and the corpses were left. 

‘‘In numerous camps, no shelter for the prisoners of war was pro- 
vided at all. They lay under the open sky during rain or snow. Even 
tools were not made available to dig holes or caves.’’ 


In some eases Soviet prisoners of war were branded with a special perma- 
nent mark. There was put in evidence the OKW order dated 20 July 1942 
which laid down that: 


‘The brand is to take the shape of an acute angle of about 45 de- 
erees, with the long side to be 1 em. in length, pointing upwards and 


burnt on the left buttock. . . . This brand is made with the aid of a 
lancet available in any military unit. The coloring used is Chinese 
ink.”’ 


The carrying out of this order was the responsibility of the military au- 
thorities, though it was widely circulated by the Chief of the SIPO and the 
SD to German police officials for information. 

Soviet prisoners of war were also made the subject of medical experi- 
ments of the most cruel and inhuman kind. In July 1943 experimental 
work was begun in preparation for a campaign of bacteriological warfare; 
Soviet prisoners of war were used in these medical experiments, which more 
often than not proved fatal. In connection with this campaign for bac- 
teriological warfare, preparations were also made for the spreading of 
bacterial emulsions from planes, with the object of producing widespread 
failures of crops and consequent starvation. These measures were never 
applied, possibly because of the rapid deterioration of Germany’s military 
position. 

The argument in defense of the charge with regard to the murder and ill- 
treatment of Soviet prisoners of war, that the U.S.S.R. was not a party to 
the Geneva Convention, is quite without foundation. On 15 September 
1941 Admiral Canaris protested against the regulations for the treatment 
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of Soviet prisoners of war, signed by General Reinecke on 8 September 
1941. He then stated: 


‘‘The Geneva Convention for the treatment of prisoners of war is not 
binding in the relationship between Germany and the U.S.S.R. There- 
fore only the principles of general international law on the treatment 
of prisoners of war apply. Since the 18th century these have gradu- 
ally been established along the lines that war captivity is neither re- 
venge nor punishment, but solely protective custody, the only purpose 
of which is to prevent the prisoners of war from further participation 
in the war. This principle was developed in accordance with the view 
held by all armies that it is contrary to military tradition to kill or in- 


jure helpless people. . . . The decrees for the treatment of Soviet pris- 
oners of war enclosed are based on a fundamentally different view- 
point.’’ 


This protest, which correctly stated the legal position, was ignored. The 
Defendant Keitel made a note on this memorandum : 


‘The objections arise from the military concept of chivalrous war- 
fare. This is the destruction of an ideology. Therefore I approve and 
back the measures.”’ 


Murder and Iil-treatment of Civilian Population 


Article 6 (b) of the Charter provides that ‘‘ill-treatment . . . of civilian 
population of or in occupied territory . . . killing of hostages . . . wanton 
destruction of cities, towns, or villages’’ shall be a war crime. In the main, 
these provisions are merely declaratory of the existing laws of war as ex- 
pressed by the Hague Convention, Article 46, which stated: ‘‘ Family 
honor and rights, the lives of persons and private property, as well as reli- 
gious convictions and practice must be respected.’’ 

The territories occupied by Germany were administered in violation of 
the laws of war. The evidence is quite overwhelming of a systematic rule 
of violence, brutality, and terror. On 7 December 1941 Hitler issued the 
directive since known as the ‘‘Nacht und Nebel Erlass’’ (Night and Fog 
Decree), under which persons who committed offenses against the Reich 
or the German forces in occupied territories, except where the death sen- 
tence was certain, were to be taken secretly to Germany and handed over to 
the SIPO and SD for trial or punishment in Germany. This decree wag 
signed by the Defendant Keitel. After these civilians arrived in Germany, 
no word of them was permitted to reach the country from which they came, 
or their relatives; even in cases when they died awaiting trial the families 
were not informed, the purpose being to create anxiety in the minds of the 
family of the arrested person. Hitler’s purpose in issuing this decree was 
Stated by the Defendant Keitel in a covering letter, dated 12 December 
1941, to be as follows: 
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‘* Efficient and enduring intimidation can only be achieved either by 
capital punishment or by measures by which the relatives of the crimi- 
nal and the population do not know the fate of the criminal. This aim 
is achieved when the criminal is transferred to Germany.’’ 


Even persons who were only suspected of opposing any of the policies of 
the German occupation authorities were arrested, and on arrest where inter- 
rogated by the Gestapo and the SD in the most shameful manner. On 12 
June 1942 the Chief of the SIPO and SD published through Miiller, the 
Gestapo Chief, an order authorizing the use of ‘‘third degree’’ methods of 
interrogation, where preliminary investigation had indicated that the per- 
son could give information on important matters, such as subversive activi- 
ties, though not for the purpose of extorting confessions of the prisoner’s 
own crimes. This order provided: 


‘*. . . Third degree may, under this supposition, only be employed 
against Communists, Marxists, Jehovah’s Witnesses, saboteurs, terror- 
ists, members of resistance movements, parachute agents, anti-social 
elements, Polish or Soviet Russian loafers or tramps; in all other cases 
my permission must first be obtained. . . . Third degree can, accord- 
ing to circumstances, consist amongst other methods of very simple diet 
(bread and water), hard bunk, dark cell, deprivation of sleep, exhaus- 
tive drilling, also in flogging (for more than twenty strokes a doctor 
must be consulted.’’ 


The brutal suppression of all opposition to the German occupation was not 
confined to severe measures against suspected members of resistance move- 
ments themselves, but was also extended to their families. On 19 July 1944 
the Commander of the SIPO and SD in the district of Radom, in Poland, 
published an order, transmitted through the Higher SS and Police Leaders, 
to the effect that in all cases of assassination or attempted assassination of 
Germans, or where saboteurs had destroyed vital installations, not only the 
guilty person, but also all his or her male relatives should be shot, and fe- 
male relatives over 16 years of age put into a concentration camp. 

In the summer of 1944 the Einsatz Commando of the SIPO and SD at 
Luxembourg caused persons to be confined at Sachsenhausen concentration 
camp because they were relatives of deserters and were therefore ‘‘expected 
to endanger the interest of the German Reich if allowed to go free.’’ 

The practice of keeping hostages to prevent and to punish any form of 
civil disorder was resorted to by the Germans; an order issued by the De- 
fendant Keitel on 16 September 1941 spoke in terms of fifty or a hundred 
lives from the occupied areas of the Soviet Union for one German life taken. 
The order stated that ‘‘it should be remembered that a human life in un- 
settled countries frequently counts for nothing, and a deterrent effect can 
be obtained only by unusual severity.’’ The exact number of persons 
killed as a result of this policy is not known, but large numbers were killed 
in France and the other occupied territories in the West, while in the East 
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the slaughter was on an even more extensive seale. In addition to the kill- 
ing of hostages, entire towns were destroyed in some cases; such massacres 
as those of Oradour-sur-Glane in France and Lidice in Czechoslovakia, both 
of which were described to the Tribunal in detail, are examples of the or- 
ganized use of terror by the occupying forces to beat down and destroy all 
opposition to their rule. 

One of the most notorious means of terrorizing the people in occupied 
territories was the use of concentration camps. They were first established 
in Germany at the moment of the seizure of power by the Nazi Government. 
Their original purpose was to imprison without trial all those persons who 
were opposed to the Government, or who were in any way obnoxious to Ger- 
man authority. With the aid of a secret police force, this practice was 
widely extended, and in course of time concentration camps became places 
of organized and systematic murder, where millions of people were destroyed. 

In the administration of the occupied territories the concentration camps 
were used to destroy all opposition groups. The persons arrested by the 
Gestapo were as a rule sent to concentration camps. They were conveyed 
to the camps in many cases without any care whatever being taken for them, 
and great numbers died on the way. Those who arrived at the camp were 
subject to systematic cruelty. They were given hard physical labor, in- 
adequate food, clothes and shelter, and were subject at all times to the 
rigors of a soulless regime, and the private whims of individual guards. 
In the report of the War Crimes Branch of the Judge Advocate’s Section of 
the Third U. S. Army, under date 21 June 1945, the conditions at the Flos- 
senburg concentration camp were investigated, and one passage may be 
quoted : 


‘*Flossenburg concentration camp can best be described as a factory 
dealing in death. Although this camp had in view the primary object 
of putting to work the mass slave labor, another of its primary objects 
was the elimination of human lives by the methods employed in han- 
dling the prisoners. Hunger and starvation rations, sadism, inade- 
quate clothing, medical neglect, disease, beatings, hangings, freezing, 
forced suicides, shooting, ete. all played a major role in obtaining their 
object. Prisoners were murdered at random; spite killings against 
Jews were common, injections of poison and shooting in the neck were 
everyday occurrences; epidemics of typhus and spotted fever were 
permitted to run rampant as a means of eliminating prisoners; life in 
this camp meant nothing. Killing became a common thing, so common 
that a quick death was welcomed by the unfortunate ones.’’ 


A certain number of the concentration camps were equipped with gas 
chambers for the wholesale destruction of the inmates, and with furnaces 
for the burning of the bodies. Some of them were in fact used for the ex- 
termination of Jews as part of the ‘‘final solution’’ of the Jewish problem. 
Most of the non-Jewish inmates were used for labor, although the conditions 
under which they worked made labor and death almost synonymous terms. 
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Those inmates who became ill and were unable to work were either de- 
stroyed in the gas chambers or sent to special infirmaries, where they were 
given entirely inadequate medical treatment, worse food if possible than the 
working inmates, and left to die. 

The murder and ill-treatment of civilian populations reached its height 
in the treatment of the citizens of the Soviet Union and Poland. Some four 
weeks before the invasion of Russia began, special task forces of the SIPO 
and SD, called Einsatz Groups, were formed on the orders of Himmler for 
the purpose of following the German Armies into Russia, combating parti- 
sans and members of Resistance Groups, and exterminating the Jews and 
communist leaders and other sections of the population. In the beginning, 
four such Einsatz Groups were formed, one operating 11 the Baltie States, 
one towards Moscow, one towards Kiev, and one operating in the south of 
Russia, Ohlendorf, former Chief of Amt III of the RSHA, who led the 
fourth group, stated in his affidavit: 


‘“When the German army invaded Russia, I was leader of Einsatz- 
gruppe D, in the southern sector, and in the course of the year during 
which I was leader of the Einsatzgruppe D it liquidated approximately 
90,000 men, women, and children. The majority of those liquidated were 
Jews, but there were also among them some communist functionaries.’’ 


In an order issued by the Defendant Keitel on 23 July 1941, and drafted by 
the Defendant Jodl, it was stated that: 


‘*Tn view of the vast size of the occupied areas in the East, the forces 
available for establishing security in these areas will be sufficient only 
if all resistance is punished, not by legal prosecution of the guilty, but 
by the spreading of such terror by the Armed Forces as is alone appro- 
priate to eradicate every inclination to resist among the population. 
. . . Commanders must find the means of keeping order by applying 
suitable Draconian measures.”’ 


The evidence has shown that this order was ruthlessly carried out in the 
territory of the Soviet Union and in Poland. A significant illustration of 
the measures actually applied occurs in the document which was sent in 
1943 to the Defendant Rosenberg by the Reich Commissar for Eastern Ter- 
ritories, who wrote: 


‘Tt should be possible to avoid atrocities and to bury those who have 
been liquidated. To lock men, women, and children into barns and 
set fire to them does not appear to be a suitable method of combating 
bands, even if it is desired to exterminate the population. This method 
is not worthy of the German cause, and hurts our reputation severely.”’ 


The Tribunal has before it an affidavit of one Hermann Graebe, dated 10 
November 1945, describing the immense mass murders which he witnessed. 
He was the manager and engineer in charge of the branch of the Solingen 
firm of Josef Jung in Spolbunow, Ukraine, from September 1941 to Janu- 
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ary 1944. He first of all described the attack upon the Jewish ghetto at 
Rowno: 


“ec 


. . . Then the electric floodlights which had been erected all around 
the ghetto were switched on. SS and militia details of four to six 
members entered or at least tried to enter the houses. Where the doors 
and windows were closed, and the inhabitants did not open upon the 
knocking, the SS men and militia broke the windows, forced the doors 
with beams and crowbars, and entered the dwelling. The owners were 
driven on to the street just as they were, regardless of whether they 
were dressed or whether they had been in bed. . . . Car after car was 
filled. Over it hung the screaming of women and children, the crack- 
ing of whips and rifle shots.’’ 


Graebe then described how a mass execution at Dubno, which he witnessed 
on 5 October 1942, was carried out: 


. Now we heard shots in quick succession from behind one of the 
earth mounds. The people who had got off the trucks, men, women, 
and children of all ages, had to undress upon the orders of an SS man 
who carried a riding or dog whip. . . . Without screaming or erying, 
these people undressed, stood around by families, kissed each other, 
said farewells, and waiting for the command of another SS man, who 
stood near the excavation, also with a whip in his hand... . At that 
moment the SS man at the excavation called something to his comrade. 
The latter counted off about 20 persons, and instructed them to walk 
behind the earth mound. . . . I walked around the mound and stood 
in front of a tremendous grave; closely pressed together, the people 
were lying on top of each other so that only their heads were visible. 
The excavation was already two-thirds full; I estimated that it con- 
tained about a thousand people. . . . Now already the next group ap- 
proached, descended into the excavation, lined themselves up against 
the previous victims and were shot.’’ 


The foregoing crimes against the civilian population are sufficiently ap- 
palling, and yet the evidence shows that at any rate in the East, the mass 
murders and cruelties were not committed solely for the purpose of stamp- 
ing out opposition or resistance to the German occupying forces. In Poland 
and the Soviet Union these crimes were part of a plan to get rid of whole 
native populations by expulsion and annihilation, in order that their terri- 
tory could be used for colonization by Germans. Hitler had written in 
Mein Kampf on these lines, and the plan was clearly stated by Himmler in 
July 1942, when he wrote: ‘‘It is not our task to Germanize the East in the 
old sense, that is to teach the people there the German language and the 
German law, but to see to it that only people of purely Germanic blood live 
in the East.’’ 

In August 1942 the policy for the Eastern Territories as laid down by 
Bormann was summarized by a subordinate of Rosenberg as follows: 


‘The Slavs are to work for us. In so far as we do not need them, 
they may die. Therefore, compulsory vaccination and Germanic health 
services are superfluous. The fertility of the Slavs is undesirable.’’ 
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It was Himmler again who stated in October 1943: 


‘What happens to a Russian, a Czech, does not interest me in the 
slightest. What the nations can offer in the way of good blood of our 
type, we will take. If necessary, by kidnapping their children and 
raising them here with us. Whether nations live in prosperity or 
starve to death interests me only in so far as we need them as slaves 
for our Kultur, otherwise it is of no interest to me.”’ 


In Poland the intelligentsia had been marked down for extermination as 
early as September 1939, and in May 1940 the Defendant Frank wrote in 
his diary of ‘‘taking advantage of the focussing of world interest on the 
Western Front, by wholesale liquidation of thousands of Poles, first leading 
representatives of the Polish intelligentsia.’’ Earlier, Frank had been di- 
rected to reduce the ‘‘entire Polish economy to an absolute minimum neces- 
sary for bare existence. The Poles shall be the slaves of the Greater Ger- 
man World Empire.’’ In January 1940 he recorded in his diary that 
‘‘cheap labor must be removed from the General Government by hundreds 
of thousands. This will hamper the national biological propagation.’’ So 
successfully did the Germans carry out this policy in Poland that by the end 
of the war one third of the population had been killed, and the whole of 
the country devastated. 

It was the same story in the occupied area of the Soviet Union. At the 
time of the launching of the German attack in June 1941 Rosenberg told his 
collaborators : 


‘“The object of feeding the German People stands this year without 
a doubt at the top of the list of Germany’s claims on the East, and 
there the southern territories and the Northern Caucasus will have to 
serve as a balance for the feeding of the German People. .. . A very 
extensive evacuation will be necessary, without any doubt, and it is 
sure that the future will hold very hard years in store for the Russians.”’ 
Three or four weeks later Hitler discussed with Rosenberg, Goring, Keitel, 
and others his plan for the exploitation of the Soviet population and terri- 
tory, which included among other things the evacuation of the inhabitants 
of the Crimea and its settlement by Germans. 

A somewhat similar fate was planned for Czechoslovakia by the Defend- 
ant Von Neurath, in August 1940; the intelligentsia were to be ‘‘expelled,’’ 
but the rest of the population was to be Germanized rather than expelled 
or exterminated, since there was a shortage of Germans to replace them. 

In the West the population of Alsace were the victims of a German ‘‘ex- 
pulsion action.’’ Between July and December 1940, 105,000 Alsatians 
were either deported from their homes or prevented from returning to them. 
A captured German report dated 7 August 1942 with regard to Alsace 
states that: ‘‘The problem of race will be given first consideration, and this 
in such a manner that persons of racial value will be deported to Germany 
proper, and racially inferior persons to France.’’ 


JUDICIAL DECISIONS 235 


Pillage of Public and Private Property 


Article 49 of the Hague Convention provides that an occupying Power 
may levy a contribution of money from the occupied territory to pay for the 
needs of the army of occupation, and for the administration of the territory 
in question. Article 52 of the Hague Convention provides that an occupy- 
ing Power may make requisitions in kind only for the needs of the army 
of occupation, and that these requisitions shall be in proportion to the re- 
sources of the country. These articles, together with Article 48, dealing 
with the expenditure of money collected in taxes, and Articles 53, 55, and 
56, dealing with public property, make it clear that under the rules of war, 
the economy of an occupied country can only be required to bear the ex- 
pense of the occupation, and these should not be greater than the economy 
of the country can reasonably be expected to bear. Article 56 reads as 
follows: 


‘‘The property of municipalities, of religious, charitable, educational, 
artistic, and scientific institutions, although belonging to the State, is 
to be accorded the same standing as private property. All pre- 
meditated seizure, destruction, or damage of such institutions, histori- 
cal monuments, works of art and science, is prohibited and should be 
prosecuted.’’ 


The evidence in this case has established, however, that the territories occu- 
pied by Germany were exploited for the German war effort in the most 
ruthless way, without consideration of the local economy, and in conse- 
quence of a deliberate design and policy. There was in truth a systematic 
‘plunder of public or private property,’’ which was criminal under Article 
6 (b) of the Charter. The German occupation policy was clearly stated in 
a speech made by the Defendant Goring on 6 August 1942 to the various 
German authorities in charge of occupied territories: 


‘God knows, you are not sent out there to work for the welfare of 
the people in your charge, but to get the utmost out of them, so that 
the German People can live. That is what I expect of your exertions. 
This everlasting concern about foreign people must cease now, once and 
for all. I have here before me reports on what you are expected to de- 
liver. It is nothing at all, when I consider your territories. It makes 
no difference to me in this connection if you say that your people will 
starve.’’ 


The methods employed to exploit the resources of the occupied territories 
to the full varied from country to country. In some of the oceupied coun- 
tries in the East and the West, this exploitation was carried out within the 
framework of the existing economic structure. The local industries were 
put under German supervision, and the distribution of war materials was 
rigidly controlled. The industries thought to be of value to the German 
war effort were compelled to continue and most of the rest were closed down 
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altogether. Raw materials and the finished products alike were confiscated 
for the needs of the German industry. As early as 19 October 1939 the 
Defendant Goring had issued a directive giving detailed instructions for 
the administration of the occupied territories; it provided: 


‘‘The task for the economic treatment of the various administrative 
regions is different, depending on whether the country is involved which 
will be incorporated politically into the German Reich, or whether we 
will deal with the Government General, which in all probability will 
not be made a part of Germany. In the first mentioned territories the 

. safeguarding of all their productive facilities and supplies must 
be aimed at, as well as a complete incorporation into the Greater Ger- 
man economic system, at the earliest possible time. On the other hand, 
there must be removed from the territories of the Government General 
all raw materials, scrap materials, machines, etc., which are of use for 
the German war economy. Enterprises which are not absolutely neces- 
sary for the meager maintenance of the naked existence of the popula- 
tion must be transferred to Germany, unless such transfer would re- 
quire an unreasonably long period of time, and would make it more 
practicable to exploit those enterprises by giving them German orders, 
to be executed at their present location.’’ 


As a consequence of this order, agricultural products, raw materials needed 
by German factories, machine tools, transportation equipment, other fin- 
ished products, and even foreign securities and holdings of foreign ex- 
change were all requisitioned and sent to Germany. These resources were 
requisitioned in a manner out of all proportion to the economic resources 
of those countries, and resulted in famine, inflation, and an active black 
market. At first the German occupation authorities attempted to suppress 
the black market, because it was a channel of distribution keeping local 
products out of German hands. When attempts at suppression failed, a 
German purchasing agency was organized to make purchases for Germany 
on the black market, thus carrying out the assurance made by the Defendant 
Goring that it was ‘‘necessary that all should know that if there is to be 
famine anywhere, it shall in no case be in Germany.’’ 

In many of the occupied countries of the East and the West, the authori- 
ties maintained the pretense of paying for all the property which they 
seized. This elaborate pretense of payment merely disguised the fact that 
the goods sent to Germany from these occupied countries were paid for by 
the occupied countries themselves, either by the device of excessive occupa- 
tion costs or by forced loans in return for a credit balance on a ‘‘clearing 
account’’ which was an account merely in name. 

In most of the occupied countries of the East when this pretense of le- 
gality was not maintained; economic exploitation became deliberate plun- 
der. This policy was first put into effect in the administration of the Gov- 
ernment General in Poland. The main exploitation of the raw materials 
in the East was centered on agricultural products and very large amounts 
of food were shipped from the Government General to Germany. 
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The evidence of the widespread starvation among the Polish People in 
the Government General indicates the ruthlessness and the severity with 
which the policy of exploitation was carried out. 

The occupation of the territories of the U.S.S.R. was characterized by 
premeditated and systematic looting. Before the attack on the U.S.S.R. an 
economic staff—Oldenburg—was organized to ensure the most efficient 
exploitation of Soviet territories. The German Armies were to be fed out 
of Soviet territory, even if ‘‘many millions of people will be starved to 
death.’? An OKW directive issued before the attack said: ‘‘To obtain the 
greatest possible quantity of food and erude oil for Germany—that is the 
main economic purpose of the campaign.’’ 

Similarly, a declaration by the Defendant Rosenberg of 20 June 1941 had 
advocated the use of the produce from Southern Russia and of the Northern 
Caucasus to feed the German People, saying: 


‘““We see absolutely no reason for any obligation on our part to feed 
also the Russian People with the products of that surplus territory. 
We know that this is a harsh necessity, bare of any feelings.’’ 


When the Soviet territory was occupied, this policy was put into effect; 
there was a large scale confiscation of agricultural supplies, with complete 
disregard of the needs of the inhabitants of the occupied territory. 

In addition to the seizure of raw materials and manufactured articles, a 
wholesale seizure was made of art treasures, furniture, textiles, and similar 
articles in all the invaded countries. 

The Defendant Rosenberg was designated by Hitler on 29 January 1940 
Head of the Center for National Socialist Ideological and Educational Re- 
search, and thereafter the organization known as the ‘‘Einsatzstab Rosen- 
berg’’ conducted its operations on a very great scale. Originally designed 
for the establishment of a research library, it developed into a project for 
the seizure of cultural treasures. On 1 March 1942 Hitler issued a further 
decree, authorizing Rosenberg to search libraries, lodges, and cultural es- 
tablishments, to seize material from these establishments, as well as cultural 
treasures owned by Jews. Similar directions were given where the owner- 
ship could not be clearly established. The decree directed the codperation 
of the Wehrmacht High Command, and indicated that Rosenberg’s activi- 
ties in the West were to be conducted in his capacity as Reichsleiter, and in 
the East in his capacity as Reichsminister. Thereafter, Rosenberg’s activi- 
ties were extended to the occupied countries. The report of Robert Scholz, 
Chief of the special staff for Pictorial Art, stated: ‘‘During the period from 
March 1941 to July 1944 the special staff for Pictorial Art brought into the 
Reich 29 large shipments, including 137 freight cars with 4,174 cases of art 
works.”’ 

The report of Scholz refers to 25 portfolios of pictures of the most valu- 
able works of the art collection seized in the West, which portfolios were 
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presented to the Fiihrer. Thirty-nine volumes, prepared by the Einsatz- 
stab, contained photographs of paintings, textiles, furniture, candelabra, 
and numerous other objects of art, and illustrated the value and magnitude 
of the collection which had been made. In many of the occupied countries 
private collections were robbed, libraries were plundered, and private 
houses were pillaged. 

Museums, palaces, and libraries in the occupied territories of the U.S.S.R. 
were systematically looted. Rosenberg’s Einsatzstab, Von Ribbentrop’s 
special ‘‘Battalion,’’ the Reichscommissars and representatives of the Mili- 
tary Command seized objects of cultural and historical value belonging to 
the People of the Soviet Union, which were sent to Germany. Thus the 
Reichscommissar of the Ukraine removed paintings and objects of art from 
Kiev and Kharkov and sent them to East Prussia. Rare volumes and ob- 
jects of art from the palaces of Peterhof, Tsarskoye Selo, and Pavlovsk 
were shipped to Germany. In his letter to Rosenberg of 3 October 1941 
Reichscommissar Kube stated that the value of the objects of art taken from 
Bielorussia ran into millions of rubles. The scale of this plundering can 
also be seen in the letter sent from Rosenberg’s department to Von Milde- 
Schreden in which it is stated that during the month of October 1943 alone, 
about 40 box-ears loaded with objects of cultural value were transported to 
the Reich. 

With regard to the suggestion that the purpose of the seizure of art 
treasures was protective and meant for their preservation, it is necessary 
to say a few words. On 1 December 1939 Himmler, as the Reich Commis- 
sioner for the ‘‘strengthening of Germanism,’’ issued a decree to the re- 
gional officers of the secret police in the annexed eastern territories, and to 
the commanders of the security service in Radom, Warsaw, and Lublin. 
This decree contained administrative directions for carrying out the art 
seizure program, and in Clause 1 it is stated: 


‘To strengthen Germanism in the defense of the Reich, all articles 
mentioned in Section 2 of this decree are hereby confiscated. . . . They 
are confiscated for the benefit of the German Reich, and are at the dis- 
posal of the Reich Commissioner for the strengthening of Germanism.”’ 


The intention to enrich Germany by the seizures, rather than to protect the 
seized objects, is indicated in an undated report by Dr. Hans Posse, director 
of the Dresden State Picture Gallery: 


‘*T was able to gain some knowledge on the public and private collec- 
tions, as well as clerical property, in Cracow and Warsaw. It is true 
that we cannot hope too much to enrich ourselves from the acquisition 
of great art works of paintings and sculptures, with the exception of 
the Veit-Sto8 altar, and the plates of Hans von Kulnback in the Church 
of Maria in Cracow . . . and several other works from the National 
Museum in Warsaw.’’ 
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Slave Labor Policy 


Article 6 (b) of the Charter provides that the ‘‘ill-treatment or deporta- 
tion to slave labor or for any other purpose, of civilian population of or in 
occupied territory’’ shall be a War Crime. The laws relating to forced 
labor by the inhabitants of occupied territories are found in Article 52 of 
the Hague Convention, which provides: 


‘‘Requisition in kind and services shall not be demanded from mu- 
nicipalities or inhabitants except for the needs of the army of occupa- 
tion. They shall be in proportion to the resources of the country, and 
of such a nature as not to involve the inhabitants in the obligation of 
taking part in military operations against their own country.’’ 


The policy of the German occupation authorities was in flagrant violation 
of the terms of this convention. Some idea of this policy may be gathered 
from the statement made by Hitler in a speech on 9 November 1941: 


‘‘The territory which now works for us contains more than 250,000,- 
000 men, but the territory which works indirectly for us includes now 
more than 350,000,000. In the measure in which it concerns German 
territory, the domain which we have taken under our administration, 
it is doubtful that we shall succeed in harnessing the very last man to 
this work.’’ 


The actual results achieved were not so complete as this, but the German 
occupation authorities did succeed in forcing many of the inhabitants of the 
occupied territories to work for the German war effort, and in deporting at 
least 5,000,000 persons to Germany to serve German industry and agri- 
culture. 

In the early stages of the war, manpower in the occupied territories was 
under the control of various occupation authorities, and the procedure 
varied from country to country. In all the occupied territories compulsory 
labor service was promptly instituted. Inhabitants of the occupied coun- 
tries were conscripted and compelled to work in local occupations, to assist 
the German war economy. In many cases they were forced to work on 
German fortifications and military installations. As local supplies of raw 
materials and local industrial capacity became inadequate to meet the Ger- 
man requirements, the system of deporting laborers to Germany was put 
into foree. By the middle of April 1940 compulsory deportation of la- 
borers to Germany had been ordered in the Government General; and a 
similar procedure was followed in other eastern territories as they were 
occupied. <A description of this compulsory deportation from Poland was 
given by Himmler. In an address to SS officers he recalled how in weather 
40 degrees below zero they had to ‘‘haul away thousands, tens of thousands, 
hundreds of thousands.’’ On a later occasion Himmler stated: 


‘“Whether ten thousand Russian females fall down from exhaustion 
while digging an anti-tank ditch interests me only insofar as the anti- 
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tank ditch for Germany is finished. . . . We must realize that we have 
6-7 million foreigners in Germany. . . . They are none of them dan- 
gerous so long as we take severe measures at the merest trifles.’’ 


During the first two years of the German occupation of France, Belgium, 
Holland, and Norway, however, an attempt was made to obtain the neces- 
sary workers on a voluntary basis. How unsuccessful this was may be seen 
from the report of the meeting of the Central Planning Board on 1 March 
1944. The representative of the Defendant Speer, one Koehrl, speaking 
of the situation in France, said: ‘‘ During all this time a great number of 
Frenchmen was recruited, and voluntarily went to Germany.”’ 

He was interrupted by the Defendant Sauckel: ‘‘Not only voluntary, 
some were recruited forcibly.’’ 

To which Koehr! replied: ‘‘The calling up started after the recruitment 
no longer yielded enough results.”’ 

To which the Defendant Sauckel replied : ‘‘ Out of the five million workers 
who arrived in Germany, not even 200,000 came voluntarily,’’ and Koehrl 
rejoined: ‘‘Let us forget for the moment whether or not some slight pres- 
sure was used. Formally, at least, they were volunteers.”’ 

Committees were set up to encourage recruiting and a vigorous propa- 
ganda campaign was begun to induce workers to volunteer for service in 
Germany. This propaganda campaign included, for example, the promise 
that a prisoner of war would be returned for every laborer who volunteered 
to go to Germany. In some cases it was supplemented by withdrawing the 
ration cards of laborers who refused to go to Germany, or by discharging 
them from their jobs and denying them unemployment benefit or an oppor- 
tunity to work elsewhere. In some cases workers and their families were 
threatened with reprisals by the police if they refused to go to Germany. 
It was on 21 March 1942 that the Defendant Sauckel was appointed Pleni- 
potentiary-General for the Utilization of Labor, with authority over ‘‘all 
available manpower, including that of workers recruited abroad, and of 
prisoners of war.”’ 

The Defendant Sauckel was directly under the Defendant Goring as 
Commissioner of the Four Year Plan, and a Goring decree of 27 March 1942 
transferred all his authority over manpower to Sauckel. Sauckel’s instruc- 
tions, too, were that foreign labor should be recruited on a voluntary basis, 
but also provided that ‘‘where, however, in the occupied territories, the 
appeal for volunteers does not suffice, obligatory service and drafting must 
under all circumstances be resorted to.’’ Rules requiring labor service in 
Germany were published in all the occupied territories. The number of 
laborers to be supplied was fixed by Sauckel, and the local authorities were 
instructed to meet these requirements by conscription if necessary. That 
conscription was the rule rather than the exception is shown by the state- 
ment of Sauckel already quoted, on 1 March 1944. 
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The Defendant Sauckel frequently asserted that the workers belonging 
to foreign nations were treated humanely, and that the conditions in which 
they lived were good. But whatever the intention of Sauckel may have 
been, and however much he may have desired that foreign laborers should 
be treated humanely, the evidence before the Tribunal establishes the fact 
that the conscription of labor was accomplished in many cases by drastic 
and violent methods. The ‘‘mistakes and blunders’’ were on a very great 
scale. Man-hunts took place in the streets, at motion picture houses, even 
at churches and at night in private houses. Houses were sometimes burnt 
down, and the families taken as hostages, practices which were described 
by the Defendant Rosenberg as having their origin ‘‘in the blackest periods 
of the slave trade.’’ The methods used in obtaining forced labor from the 
Ukraine appear from an order issued to SD officers which stated : 


‘‘Tt will not be possible always to refrain from using force. 
When searching villages, especially when it has been necessary to burn 
down a village, the whole population will be put at the disposal of the 
Commissioner by force. . . . As a rule no more children will be shot. 
. . . If we limit harsh measures through the above orders for the time 
being, it is only done for the following reason. . . . The most impor- 
tant thing is the recruitment of workers.’’ 


The resources and needs of the occupied countries were completely dis- 
regarded in carrying out this policy. The treatment of the laborers was 
governed by Sauckel’s instructions of 20 April 1942 to the effect that: ‘‘ All 
the men must be fed, sheltered and treated in such a way as to exploit them 
to the highest possible extent, at the lowest conceivable degree of ex- 
penditure.’’ 

The evidence showed that workers destined for the Reich were sent under 
guard to Germany, often packed in trains without adequate heat, food, 
clothing, or sanitary facilities. The evidence further showed that the treat- 
ment of the laborers in Germany in many eases was brutal and degrading. 
The evidence relating to the Krupp Works at Essen showed that punish- 
ments of the most cruel kind were inflicted on the workers. Theoretically 
at least the workers were paid, housed, and fed by the DAF, and even per- 
mitted to transfer their savings and to send mail and parcels back to their 
native country ; but restrictive regulations took a proportion of the pay; the 
camps in which they were housed were unsanitary; and the food was very 
often less than the minimum necessary to give the workers strength to do 
their jobs. In the case of Poles employed on farms in Germany, the em- 
ployers were given authority to inflict corporal punishment and were or- 
dered, if possible, to house them in stables, not in their own homes. They 
were subject to constant supervision by the Gestapo and the SS, and if they 
attempted to leave their jobs they were sent to correction camps or concen- 
tration camps. The concentration camps were also used to increase the 
supply of labor. Concentration camp commanders were ordered to work 
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their prisoners to the limits of their physical power. During the latter 
stages of the war the concentration camps were so productive in certain 
types of work that the Gestapo was actually instructed to arrest certain 
classes of laborers so that they could be used in this way. Allied prisoners 
of war were also regarded as a possible source of labor. Pressure was 
exercised on non-commissioned officers to force them to consent to work, by 
transferring to disciplinary camps those who did not consent. Many of 
the prisoners of war were assigned to work directly related to military op- 
erations, in violation of Article 31 of the Geneva Convention. They were 
put to work in munition factories and even made to load bombers, to carry 
ammunition, and to dig trenches, often under the most hazardous condi- 
tions. This condition applied particularly to the Soviet prisoners of war. 
On 16 February 1943, at a meeting of the Central Planning Board, at which 
the Defendants Sauckel and Speer were present, Milch said: 


‘‘We have made a request for an order that a certain percentage of 
men in the Ack-Ack artillery must be Russians; 50,000 will be taken 
altogether. Thirty thousand are already employed as gunners. This 
is an amusing thing, that Russians must work the guns.’’ 


And on 4 October 1948, at Posen, Himmler, speaking of the Russian pris- 
oners, captured in the early days of the war, said: 


‘* At that time we did not value the mass of humanity as we value it 
today, as raw material, as labor. What, after all, thinking in terms of 
generations, is not to be regretted, but is now deplorable by reason of 
the loss of labor, is that the prisoners died in tens and hundreds of 
thousands of exhaustion and hunger.”’ 


The general policy underlying the mobilization of slave labor was stated by 
Sauckel on 20 April 1942. He said: 


‘‘The aim of this new gigantic labor mobilization is to use all the 
rich and tremendous sources conquered and secured for us by our fight- 
ing Armed Forces under the leadership of Adolf Hitler, for the arma- 
ment of the Armed Forces, and also for the nutrition of the Homeland. 
The raw materials, as well as the fertility of the conquered territories 
and their human labor power, are to be used completely and conscien- 
tiously to the profit of Germany and her allies. . . . All prisoners of 
war from the territories of the West, as well as the East actually in 
Germany, must be completely incorporated into the German arma- 
ment and nutrition industries. . . . Consequently it is an immediate 
necessity to use the human reserves of the conquered Soviet territory to 
the fullest extent. Should we not succeed in obtaining the necessary 
amount of labor on a voluntary basis, we must immediately institute 
conscription or forced labor. . .. The complete employment of all 
prisoners of war, as well as the use of a gigantic number of new foreign 
civilian workers, men and women, has become an indisputable necessity 
for the solution of the mobilization of the labor program in this war.” 
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Reference should also be made to the policy which was in existence in Ger- 
many by the summer of 1940, under which all aged, insane, and incurable 
people, ‘‘useless eaters,’’ were transferred to special institutions where they 
were killed, and their relatives informed that they had died from natural 
causes. The victims were not confined to German citizens, but included 
foreign laborers, who were no longer able to work, and were therefore use- 
less to the German war machine. It has been estimated that at least some 
275,000 people were killed in this manner in nursing homes, hospitals and 
asylums, which were under the jurisdiction of the Defendant Frick, in his 
capacity as Minister of the Interior. How many foreign workers were in- 
cluded in this total it has been quite impossible to determine. 


Persecution of the Jews 


The persecution of the Jews at the hands of the Nazi Government has 
been proved in the greatest detail before the Tribunal. It is a record of 
consistent and systematic inhumanity on the greatest scale. Ohlendorf, 
Chief of Amt ITI in the RSHA from 1939 to 1948, and who was in command 
of one of the Einsatz groups in the campaign against the Soviet Union testi- 
fied as to the methods employed in the extermination of the Jews. He said 
that he employed firing squads to shoot the victims in order to lessen the 
sense of individual guilt on the part of his men; and the 90,000 men, women, 
and children who were murdered in one year by his particular group were 
mostly Jews. 

When the witness Bach Zelewski was asked how Ohlendorf could admit 
the murder of 90,000 people, he replied: ‘‘I am of the opinion that when, 
for years, for decades, the doctrine is preached that the Slav race is an 
inferior race, and Jews not even human, then such an outcome is inevitable.’’ 

But the Defendant Frank spoke the final words of this chapter of Nazi 
history when he testified in this Court: 


‘“‘We have fought against Jewry: we have fought against it for 
years: and we have allowed ourselves to make utterances and my own 
diary has become a witness against me in this connection—utterances 
which are terrible. . . . A thousand years will pass and this guilt of 
Germany will still not be erased.”’ 


The anti-Jewish policy was formulated in Point 4 of the Party Program 
which declared ‘‘Only a member of the race can be a citizen. A member 
of the race can only be one who is of German blood, without consideration 
of creed. Consequently, no Jew can be a member of the race.’’ Other 
points of the program declared that Jews should be treated as foreigners, 
that they should not be permitted to hold public office, that they should be 
expelled from the Reich if it were impossible to nourish the entire popula- 
tion of the State, that they should be denied any further immigration into 
Germany, and that they should be prohibited from publishing German 
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newspapers. The Nazi Party preached these doctrines throughout its his- 
tory, Der Stiirmer and other publications were allowed to disseminate 
hatred of the Jews, and in the speeches and public declarations of the Nazi 
leaders, the Jews were held up to public ridicule and contempt. 

With the seizure of power, the persecution of the Jews was intensified. 
A series of discriminatory laws was passed, which limited the offices and 
professions permitted to Jews; and restrictions were placed on their family 
life and their rights of citizenship. By the autumn of 1938, the Nazi policy 
towards the Jews had reached the stage where it was directed towards the 
complete exclusion of Jews from German life. Pogroms were organized, 
which included the burning and demolishing of synagogues, the looting of 
Jewish businesses, and the arrest of prominent Jewish business men. A 
collective fine of 1 billion marks was imposed on the Jews, the seizure of 
Jewish assets was authorized, and the movement of Jews was restricted by 
regulations to certain specified districts and hours. The creation of ghettos 
was carried out on an extensive scale, and by an order of the Security Police 
Jews were compelled to wear a yellow star to be worn on the breast and 
back. 

It was contended for the Prosecution that certain aspects of this anti- 
Semitic policy were connected with the plans for aggressive war. The 
violent measures taken against the Jews in November 1938 were nominally 
in retaliation for the killing of an official of the German Embassy in Paris. 
But the decision to seize Austria and Czechoslovakia had been made a year 
before. The imposition of a fine of one billion marks was made, and the 
confiscation of the financial holdings of the Jews was decreed, at a time 
when German armament expenditure had put the German treasury in diffi- 
culties, and when the reduction of expenditure on armaments was being 
considered. These steps were taken, moreover, with the approval of the 
Defendant Goring, who had been given responsibility for economic matters 
of this kind, and who was the strongest advocate of an extensive rearma- 
ment program notwithstanding the financial difficulties. 

It was further said that the connection of the anti-Semitic policy with 
aggressive war was not limited to economic matters. The German Foreign 
Office circular, in an article of 25 January 1939, entitled ‘‘ Jewish Question 
as a Factor in German Foreign Policy in the Year 1938,’’ described the 
new phase in the Nazi anti-Semitic policy in these words: 


“*Tt is certainly no coincidence that the fateful year 1938 has brought 
nearer the solution of the Jewish question simultaneously with the reali- 
zation of the idea of Greater Germany, since the Jewish policy was 
both the basis and consequence of the year 1938. The advance made 
by Jewish influence and the destructive Jewish spirit in polities, econ- 
omy, and culture, paralyzed the power and the will of the German 
People to rise again, more perhaps even than the power policy oppos!- 
tion of the former enemy Allied Powers of the first World War. The 
healing of this sickness among the people was therefore certainly one of 
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the most important requirements for exerting the force which, in the 
year 1938, resulted in the joining together of Greater Germany in 
defiance of the world.’’ 


The Nazi persecution of Jews in Germany before the war, severe and re- 
pressive as it was, cannot compare, however, with the policy pursued during 
the war in the occupied territories. Originally the policy was similar to 
that which had been in force inside Germany. Jews were required to regis- 
ter, were forced to live in ghettos, to wear the yellow star, and were used 
as slave laborers. In the summer of 1941, however, plans were made for 
the ‘‘final solution’’ of the Jewish question in Europe. This ‘‘final solu- 
tion’’ meant the extermination of the Jews, which early in 1939 Hitler had 
threatened would be one of the consequences of an outbreak of war, and a 
special section in the Gestapo under Adolf Eichmann, as head of Section 
B 4 of the Gestapo, was formed to carry out the policy. 

The plan for exterminating the Jews was developed shortly after the at- 
tack on the Soviet Union. Einsatzgruppen of the Security Police and SD, 
formed for the purpose of breaking the resistance of the population of the 
areas lying behind the German armies in the East, were given the duty of 
exterminating the Jews in those areas. The effectiveness of the work of the 
Einsatzgruppen is shown by the fact that in February 1942 Heydrich was 
able to report that Estonia had already been cleared of Jews and that in 
Riga the number of Jews had been reduced from 29,500 to 2,500. Alto- 
gether the Einsatzgruppen operating in the occupied Baltie States killed 
over 135,000 Jews in three months. 

Nor did these special units operate completely independently of the Ger- 
man Armed Forces. There is clear evidence that leaders of the Einsatz- 
gruppen obtained the codperation of Army commanders. In one ease the 
relations between an Ejinsatzgruppe and the military authorities was de- 
scribed at the time as being ‘‘very close, almost cordial’’; in another case 
the smoothness of an Einsatzeommando’s operation was attributed to the 
“‘understanding for this procedure’’ shown by the Army authorities. 

Units of the Security Police and SD in the oceupied territories of the 
East, which were under civil administration, were given a similar task. 
The planned and systematic character of the Jewish persecutions is best 
illustrated by the original report of the SS Brigadier-General Stroop, who 
was in charge of the destruction of the ghetto in Warsaw, which took place 
in 1943. The Tribunal received in evidence that report, illustrated with 
photographs, bearing on its title page: ‘‘The Jewish Ghetto in Warsaw No 
Longer Exists.’? The volume records a series of reports sent by Stroop to 
the Higher SS and Police Fiihrer East. In April and May of 1943, in one 
report, Stroop wrote: 


‘‘The resistance put up by the Jews and bandits could only be sup- 
pressed by energetic actions of our troops day and night. The Reichs- 
fiihrer SS ordered therefore on 23 April 1943 the cleaning out of the 
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ghetto with utter ruthlessness and merciless tenacity. I therefore de- 
cided to destroy and burn down the entire ghetto, without regard to 
the armament factories. These factories were systematically dis- 
mantled and then burnt. Jews usually left their hideouts, but fre- 
quently remained in the burning buildings, and jumped out of the 
windows only when the heat became unbearable. They then tried to 
crawl with broken bones across the street into buildings which were 
not afire. . . . Life in the sewers was not pleasant after the first week. 
Many times we could hear loud voices in the sewers. ... Tear gas 
bombs were thrown into the manholes, and the Jews driven out of the 
sewers and captured. Countless numbers of Jews were liquidated in 
sewers and bunkers through blasting. The longer the resistance con- 
tinued, the tougher became the members of the Waffen SS, Police and 
Wehrmacht, who always discharged their duties in an exemplary 
manner.’’ 


Stroop recorded that his action at Warsaw eliminated ‘‘a proved total of 
56,065 people. To that we have to add the number of those killed through 
blasting, fire, ete., which cannot be counted.’’ Grim evidence of mass 
murders of Jews was also presented to the Tribunal in cinematograph 
films depicting the communal graves of hundreds of victims which were 
subsequently discovered by the Allies. 

These atrocities were all part and parcel of the policy inaugurated in 
1941, and it is not surprising that there should be evidence that one or two 
German officials entered vain protests against the brutal manner in which 
the killings were carried out. But the methods employed never conformed 
to a single pattern. The massacres of Rowno and Dubno, of which the 
German engineer Graebe spoke, were examples of one method; the syste- 
matic extermination of Jews in concentration camps, was another. Part 
of the ‘‘final solution’’ was the gathering of Jews from all German-occupied 
Europe in concentration camps. Their physical condition was the test of 
life or death. All who were fit to work were used as slave laborers in the 
concentration camps; all who were not fit to work were destroyed in gas 
chambers and their bodies burnt. Certain concentration camps such as 
Treblinka and Auschwitz were set aside for this main purpose. With re- 
gard to Auschwitz, the Tribunal heard the evidence of Hoss, the com- 
mandant of the camp from 1 May 1940 to 1 December 1943. He estimated 
that in the camp of Auschwitz alone in that time 2,500,000 persons were 
exterminated, and that a further 500,000 died from disease and starvation. 
Hoss deseribed the screening for extermination by stating in evidence: 


‘“We had two SS doctors on duty at Auschwitz to examine the in- 
coming transports of prisoners. The prisoners would be marched by 
one of the doctors who would make spot decisions as they walked by. 
Those who were fit for work were sent into the camp. Others were 
sent immediately to the extermination plants. Children of tender 
years were invariably exterminated since by reason of their youth they 
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were unable to work. Still another improvement we made over Tre- 
blinka was that at Treblinka the victims almost always knew that they 
were to be exterminated and at Auschwitz we endeavored to fool the 
victims into thinking that they were to go through a delousing process. 
Of course, frequently they realized our true intentions and we some- 
times had riots and difficulties due to that fact. Very frequently 
women would hide their children under their clothes, but of course 
when we found them we would send the children in to be extermi- 
nated.”’ 


He described the actual killing by stating: 


‘Tt took from three to fifteen minutes to kill the people in the death 
chamber, depending upon climatic conditions. We knew when the 
people were dead because their screaming stopped. We usually 
waited about one half-hour before we opened the doors and removed 
the bodies. After the bodies were removed our special commandos 
took off the rings and extracted the gold from the teeth of the corpses.’’ 


Beating, starvation, torture, and killing were general. The inmates were 
subjected to cruel experiments at Dachau in August 1942, victims were 
immersed in cold water until their body temperature was reduced to 28° 
Centigrade, when they died immediately. Other experiments included 
high altitude experiments in pressure chambers, experiments to determine 
how long human beings could survive in freezing water, experiments with 
poison bullets, experiments with contagious diseases, and experiments deal- 
ing with sterilization of men and women by X-rays and other methods. 

Evidence was given of the treatment of the inmates before and after 
their extermination. There was testimony that the hair of women victims 
was cut off before they were killed, and shipped to Germany, there to be 
used in the manufacture of mattresses. The clothes, money, and valuables 
of the inmates were also salvaged and sent to the appropriate agencies for 
disposition. After the extermination the gold teeth and fillings were taken 
from the heads of the corpses and sent to the Reichsbank. 

After cremation the ashes were used for fertilizer, and in some instances 
attempts were made to utilize the fat from the bodies of the victims in the 
commercial manufacture of soap. Special groups traveled through Eu- 
rope to find Jews and subject them to the ‘‘final solution.’’? German 
missions were sent to such satellite countries as Hungary and Bulgaria, to 
arrange for the shipment of Jews to extermination camps and it is known 
that by the end of 1944, 400,000 Jews from Hungary had been murdered 
at Auschwitz. Evidence has also been given of the evacuation of 110,000 
Jews from part of Rumania for ‘‘liquidation.’’ Adolf Eichmann, who 
had been put in charge of this program by Hitler, has estimated that the 
policy pursued resulted in the killing of 6 million Jews, of which 4 million 
were killed in the extermination institutions. 


| 
| 
| 
| 


248 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The Law Relating to War Crimes and Crimes against Humanity 
Article 6 of the Charter provides: 


‘“(b) War Crimes: namely, violations of the laws or customs of war. 
Such violations shall include, but not be limited to, murder, ill-treat- 
ment or deportation to slave labor or for any other purpose of civilian 
population of or in occupied territory, murder or ill-treatment of 
prisoners of war or persons on the seas, killing of hostages, plunder of 
public or private property, wanton destruction of cities, towns, or vil- 
lages, or devastation not justified by military necessity ; 

*‘(e) Crimes against Humanity: namely, murder, extermination, 
enslavement, deportation, and other inhumane acts committed against 
any civilian population, before or during the war; or persecutions on 
political, racial, or religious grounds in execution of or in connection 
with any crime within the jurisdiction of the Tribunal, whether or not 
in violation of the domestic law of the country where perpetrated.’’ 


As heretofore stated, the Charter does not define as a separate crime any 
conspiracy except the one set out in Article 6 (a), dealing with Crimes 
against Peace. 

The Tribunal is of course bound by the Charter, in the definition which 
it gives both of War Crimes and Crimes against Humanity. With respect 
to War Crimes, however, as has already been pointed out, the crimes de- 
fined by Article 6, Section (b), of the Charter were already recognized as 
War Crimes under international law. They were covered by Articles 46, 
50, 52, and 56 of the Hague Convention of 1907, and Articles 2, 3, 4, 46, and 
51 of the Geneva Convention of 1929. That violation of these provisions 
constituted crimes for which the guilty individuals were punishable is too 
well settled to admit of argument. 

But it is argued that the Hague Convention does not apply in this ease, 
because of the ‘‘general participation’’ clause in Article 2 of the Hague 
Convention of 1907. That clause provided: 


‘‘The provisions contained in the regulations (Rules of Land War- 
fare) referred to in Article I as well as in the present Convention do 
not apply except between contracting powers, and then only if all 
the belligerents are parties to the Convention.’’ 


Several of the belligerents in the recent war were not parties to this Con- 
vention. 

In the opinion of the Tribunal it is not necessary to decide this question. 
The rules of land warfare expressed in the Convention undoubtedly rep- 
resented an advance over existing international law at the time of their 
adoption. But the convention expressly stated that it was an attempt ‘‘to 
revise the general laws and customs of war,’’ which it thus recognized to 
be then existing, but by 1939 these rules laid down in the Convention were 
recognized by all civilized nations, and were regarded as being declaratory 
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of the laws and customs of war which are referred to in Article 6 (b) of the 
Charter. 

A further submission was made that Germany was no longer bound by 
the rules of land warfare in many of the territories occupied during the 
war, because Germany had completely subjugated those countries and in- 
corporated them into the German Reich, a fact which gave Germany au- 
thority to deal with the occupied countries as though they were part of 
Germany. In the view of the Tribunal it is unnecessary in this case to 
decide whether this doctrine of subjugation, dependent as it is upon mili- 
tary conquest, has any application where the subjugation is the result of 
the crime of aggressive war. The doctrine was never considered to be 
applicable so long as there was an army in the field attempting to restore 
the occupied countries to their true owners, and in this case, therefore, the 
doctrine could not apply to any territories occupied after 1 September 
1939. As to the War Crimes committed in Bohemia and Moravia, it is a 
sufficient answer that these territories were never added to the Reich, but 
a mere protectorate was established over them. 

With regard to Crimes against Humanity there is no doubt whatever 
that political opponents were murdered in Germany before the war, and 
that many of them were kept in concentration camps in circumstances of 
great horror and cruelty. The policy of terror was certainly carried out 
on a vast scale, and in many cases was organized and systematic. The 
policy of persecution, repression, and murder of civilians in Germany be- 
fore the war of 1939, who were likely to be hostile to the Government, was 
most ruthlessly carried out. The persecution of Jews during the same 
period is established beyond all doubt. To constitute Crimes against Hu- 
manity, the acts relied on before the outbreak of war must have been in 
execution of, or in connection with, any crime within the jurisdiction of 
the Tribunal. The Tribunal is of the opinion that revolting and horrible 
as many of these crimes were, it has not been satisfactorily proved that 
they were done in execution of, or in connection with, any such crime. 
The Tribunal therefore cannot make a general declaration that the acts be- 
fore 1939 were Crimes against Humanity within the meaning of the Charter, 
but from the beginning of the war in 1939 War Crimes were committed 
on a vast seale, which were also Crimes against Humanity; and insofar as 
the inhumane acts charged in the Indictment, and committed after the be- 
ginning of the war, did not constitute War Crimes, they were all committed 
in execution of, or in connection with, the aggressive war, and therefore 
constituted Crimes against Humanity. 


The Accused Organizations 


Article 9 of the Charter provides: 


**At the trial of any individual member of any group or organiza- 
tion the Tribunal may declare (in connection with any act of which 


f 


250 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the individual may be convicted) that the group or organization of 
which the individual was a member was a criminal organization.”’ 

‘* After receipt of the Indictment the Tribunal shall give such notice 
as it thinks fit that the prosecution intendes to ask the Tribunal to 
make such declaration and any member of the organization will be 
entitled to apply to the Tribunal for leave to be heard by the Tribunal 
upon the question of the criminal character of the organization. The 
Tribunal shall have power to allow or reject the application. If the 
application is allowed, the Tribunal may direct in what manner the 
applicants shall be represented and heard.’’ 


Article 10 of the Charter makes clear that the declaration of criminality 
against an accused organization is final, and cannot be challenged in any 
subsequent criminal proceeding against a member of the organization. 
Article 10 is as follows: 


‘*TIn eases where a group or organization is declared criminal by the 
Tribunal, the competent national authority of any Signatory shall 
have the right to bring individuals to trial for membership therein 
before national, military or occupation courts. In any such ease the 
criminal nature of the group or organization is considered proved and 
shall not be questioned.’’ 


The effect of the declaration of criminality by the Tribunal is well illus- 
trated by Law Number 10 of the Control Council of Germany passed on 
20 December 1945, which provides: 


‘*Each of the following acts is recognized as a crime: 


‘*(d) Membership in categories of a criminal group or organization 
declared criminal by the International Military Tribunal... . 

‘*(3) Any person found guilty of any of the crimes above mentioned 
may upon conviction be punished as shall be determined by the Tri- 
bunal to be just. Such punishment may consist of one or more of the 
following: 


(a) Death. 

(b) Imprisonment for life or a term of years, with or without hard 
labor. 

(ec) Fine, and imprisonment with or without hard labor, in lieu 
thereof.”’ 


In effect, therefore, a member of an organization which the Tribunal 
has declared to be criminal may be subsequently convicted of the crime 
of membership and be punished for that crime by death. This is not to 
assume that international or military courts which will try these individ- 
uals will not exercise appropriate standards of justice. This is a far reach- 
ing and novel procedure. Its application, unless properly safeguarded, 
may produce great injustice. 

Article 9, it should be noted, uses the words ‘‘The Tribunal may de- 
clare,’’ so that the Tribunal is vested with discretion as to whether it will 
declare any organization criminal. This discretion is a judicial one and 
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does not permit arbitrary action, but should be exercised in accordance 
with well-settled legal principles, one of the most important of which is 
that criminal guilt is personal, and that mass punishments should be 
avoided. If satisfied of the criminal guilt of any organization or group, 
this Tribunal should not hesitate to declare it to be criminal because the 
theory of ‘‘group criminality’’ is new, or because it might be unjustly 
applied by some subsequent tribunals. On the other hand, the Tribunal 
should make such declaration of criminality so far as possible in a manner 
to insure that innocent persons will not be punished. 

A criminal organization is analogous to a criminal conspiracy in that 
the essence of both is codperation for criminal purposes. There must be 
a group bound together and organized for a common purpose. The group 
must be formed or used in connection with the commission of crimes de- 
nounced by the Charter. Since the declaration with respect to the organi- 
zations and groups will, as has been pointed out, fix the criminality of its 
members, that definition should exclude persons who had no knowledge 
of the criminal purposes or acts of the organization and those who were 
drafted by the State for membership, unless they were personally impli- 
cated in the commission of acts declared criminal by Article 6 of the Char- 
ter as members of the organization. Membership alone is not enough to 
come within the scope of these declarations. 

Since declarations of criminality which the Tribunal makes will be used 
by other courts in the trial of persons on account of their membership in 
the organizations found to be criminal, the Tribunal feels it appropriate 
to make the following recommendations : 


1. That so far as possible throughout the four zones of occupation in 
Germany the classifications, sanctions, and penalties be standardized. Uni- 
formity of treatment so far as practical should be a basic principle. This 
does not, of course, mean that discretion in sentencing should not be vested 
in the court; but the discretion should be within fixed limits appropriate 
to the nature of the crime. 

2. Law No. 10, to which reference has already been made, leaves punish- 
ment entirely in the discretion of the trial court even to the extent of in- 
flicting the death penalty. 

The De-Nazification Law of 5 March 1946, however, passed for Bavaria, 
Greater-Hesse, and Wiirttemberg-Baden, provides definite sentences for 
punishment in each type of offense. The Tribunal recommends that in no 
case should punishment imposed under Law No. 10 upon any members of 
an organization or group declared by the Tribunal to be criminal exceed 
the punishment fixed by the De-Nazification Law. No person should be 
punished under both laws. 

3. The Tribunal recommends to the Control Council that Law No. 10 be 
amended to prescribe limitations on the punishment which may be imposed 
for membership in a criminal group or organization so that such punish- 
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ment shall not exceed the punishment prescribed by the De-Nazification 
Law. 

The Indictment asks that the Tribunal declare to be criminal the follow- 
ing organizations: The Leadership Corps of the Nazi Party; the Gestapo; 
the SD; the SS; the SA; the Reich Cabinet, and the General Staff and 
High Command of the German Armed Forces. 


The Leadership Corps of the Nazi Party 


Structure and Component Parts: The Indictment has named the Leader- 
ship Corps of the Nazi Party as a group or organization which should be 
declared criminal. The Leadership Corps of the Nazi Party consisted, in 
effect, of the official organization of the Nazi Party, with Hitler as Fiihrer 
at its head. The actual work of running the Leadership Corps was carried 
out by the Chief of the Party Chancellery (Hess succeeded by Bormann) 
assisted by the Party Reich Directorate, or Reichsleitung, which was com- 
posed of the Reichsleiters, the heads of the functional organizations of the 
Party, as well as of the heads of the various main departments and offices 
which were attached to the Party Reich Directorate. Under the Chief of 
the Party Chancellery were the Gauleiters, with territorial jurisdiction 
over the major administrative regions of the Party, the Gaue. The Gau- 
leiters were assisted by a Party Gau Directorate or Gauleitung, similar in 
composition and in function to the Party Reich Directorate. Under the 
Gauleiters in the Party hierarchy were the Kreisleiters with territorial 
jurisdiction over a Kreis, usually consisting of a single county, and assisted 
by a Party Kreis Directorate, or Kreisleitung. The Kreisleiters were the 
lowest members of the Party hieracrhy who were full-time paid employees. 
Directly under the Kreisleiters were the Ortsgruppenleiters, then the 
Zellenleiters and then the Blockleiters. Directives and instructions were 
received from the Party Directorate. The Gauleiters had the function 
of interpreting such orders and issuing them to lower formations. The 
Kreisleiters had a certain discretion in interpreting orders, but the Orts- 
gruppenleiters had not, but acted under definite instructions. Instruc- 
tions were only issued in writing down as far as the Ortsgruppenleiters. 
The Block and Zellenleiters usually received instructions orally. Member- 
ship in the Leadership Corps at all levels was voluntary. 

On 28 February 1946, the Prosecution excluded from the declaration 
asked for, all members of the staffs of the Ortsgruppenleiters and all as- 
sistants of the Zellenleiters and Blockleiters. The declaration sought 
against the Leadership Corps of the Nazi Party thus includes the Fihrer, 
the Reichsleitung, the Gauleiters and their staff officers, the Kreisleiters and 
their staff officers, the Ortsgruppenleiters, the Zellenleiters and the Block- 
leiters, a group estimated to contain at least 600,000 people. 

Aims and Activities: The primary purpose of the Leadership Corps from 
its beginning was to assist the Nazis in obtaining and, after 30 January 
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1933, in retaining, control of the German State. The machinery of the 
Leadership Corps was used for the widespread dissemination of Nazi propa- 
ganda and to keep a detailed check on the political attitudes of the Ger- 
man People. In this activity the lower Political Leaders played a par- 
ticularly important role. The Blockleiters were instructed by the Party 
Manual to report to the Ortsgruppenleiters all persons circulating damaging 
rumors or criticism of the regime. The Ortsgruppenleiters, on the basis of 
information supplied them by the Blockleiters and Zellenleiters, kept a 
eard index of the people within their Ortsgruppe which recorded the fac- 
tors which would be used in forming a judgment as to their political re- 
liability. 

The Leadership Corps was particularly active during plebiscites. All 
members of the Leadership Corps were active in getting out the vote and 
insuring the highest possible proportion of ‘‘yes’’ votes. Ortsgruppen- 
leiters and Political Leaders of higher ranks often collaborated with the 
Gestapo and SD in taking steps to determine those who refused to vote or 
who voted ‘‘no,’’ and in taking steps against them which went as far as 
arrest and detention in a concentration camp. 

Criminal Activity: These steps, which relate merely to the consolidation 
of control of the Nazi Party, are not criminal under the view of the con- 
spiracy to wage aggressive war which has previously been set forth. But 
the Leadership Corps was also used for similar steps in Austria and those 
parts of Czechoslovakia, Lithuania, Poland, France, Belgium, Luxembourg, 
and Yugoslavia which were incorporated into the Reich and within the 
Gaue of the Nazi Party. In those territories the machinery of the Leader- 
ship Corps was used for their Germanization through the elimination of 
local customs and the detection and arrest of persons who opposed German 
occupation. This was criminal under Article 6 (b) of the Charter in those 
areas governed by the Hague Rules of Land Warfare and criminal under 
Article 6 (c) of the Charter as to the remainder. 

The Leadership Corps played its part in the persecution of the Jews. 
It was involved in the economic and political discrimination against the 
Jews which was put into effect shortly after the Nazis came into power. 
The Gestapo and SD were instructed to codrdinate with the Gauleiters 
and Kreisleiters the measures taken in the pogroms of 9 and 10 November 
1938. The Leadership Corps was also used to prevent German public 
opinion from reacting against the measures taken against the Jews in the 
East. On 9 October 1942, a confidential information bulletin was sent to 
all Gauleiters and Kreisleiters entitled ‘‘Preparatory Measures for the 
Final Solution of the Jewish Question in Europe. Rumors concerning the 
Conditions of the Jews in the East.’’ This bulletin stated that rumors 
were being started by returning soldiers concerning the conditions of Jews 
in the East which some Germans might not understand, and outlined in 
detail the official explanation to be given. This bulletin contained no 
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explicit statement that the Jews were being exterminated, but it did indi- 
cate they were going to labor camps, and spoke of their complete segrega- 
tion and elimination and the necessity of ruthless severity. Thus, even 
at its face value, it indicated the utilization of the machinery of the Leader- 
ship Corps to keep German public opinion from rebelling at a program 
which was stated to involve condemning the Jews of Europe to a lifetime 
of slavery. This information continued to be available to the Leadership 
Corps. The August 1944 edition of Die Lage, a publication which was cir- 
culated among the Political Leaders, described the deportation of 430,000 
Jews from Hungary. 

The Leadership Corps played an important part in the administration 
of the Slave Labor Program. A Sauckel decree dated 6 April 1942 ap- 
pointed the Gauleiters as Plenipotentiary for Labor Mobilization for their 
Gaue with authority to coordinate all agencies dealing with labor questions 
in their Gaue, with specific authority over the employment of foreign work- 
ers, including their conditions of work, feeding, and housing. Under this 
authority the Gauleiters assumed control over the allocation of labor in 
their Gaue, including the forced laborers from foreign countries. In earry- 
ing out this task the Gauleiters used many Party offices within their Gaue, 
including subordinate Political Leaders. For example, Sauckel’s decree 
of 8 September 1942, relating to the allocation for household labor of 400,- 
000 women laborers brought in from the East, established a procedure 
under which applications filed for such workers should be passed on by the 
Kreisleiters, whose judgment was final. 

Under Sauckel’s directive the Leadership Corps was directly concerned 
with the treatment given foreign workers, and the Gauleiters were specifi- 
cally instructed to prevent ‘‘politically inept factory heads’’ from giving 
‘‘too much consideration to the care of Eastern workers.’’ The type of 
question which was considered in their treatment included reports by the 
Kreisleiters on pregnancies among the female slave laborers, which would 
result in an abortion if the child’s parentage would not meet the racial 
standards laid down by the SS and usually detention in a concentration 
camp for the female slave laborer. The evidence has established that under 
the supervision of the Leadership Corps, the industrial workers were housed 
in camps under atrocious sanitary conditions, worked long hours and were 
inadequately fed. Under similar supervision, the agricultural workers, who 
were somewhat better treated, were prohibited transportation, entertain- 
ment, and religious worship, and were worked without any time limit on 
their working hours and under regulations which gave the employer the 
right to inflict corporal punishment. The Political Leaders, at least down 
to the Ortsgruppenleiters, were responsible for this supervision. On 5 May 
1943 a memodrandum of Bormann instructing that mistreatment of slave 
laborers cease was distributed down to the Ortsgruppenleiters. Similarly 
on 10 November 1944 a Speer circular transmitted a Himmler directive 
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which provided that all members of the Nazi Party, in accordance with in- 
structions from the Kreisleiter, would be warned by the Ortsgruppenleiters 
of their duty to keep foreign workers under careful observation. 

The Leadership Corps was directly concerned with the treatment of pris- 
oners of war. On 5 November 1941 Bormann transmitted a directive down 
to the level of Kreisleiter instructing them to insure compliance by the 
Army with the recent directives of the Department of the Interior ordering 
that dead Russian prisoners of war should be buried wrapped in tar paper 
in a remote place without any ceremony or any decorations of their graves. 
On 25 November 1943 Bormann sent a circular instructing the Gauleiters to 
report any lenient treatment of prisoners of war. On 13 September 1944, 
Bormann sent a directive down to the level of Kreisleiter ordering that 
liaison be established between the Kreisleiters and the guards of the pris- 
oners of war in order ‘‘better to assimilate the commitment of the prisoners 
of war to the political and economic demands.’’ On 17 October 1944 an 
OKW directive instructed the officer in charge of the prisoners of war to 
confer with the Kreisleiters on questions of the productivity of labor. The 
use of prisoners of war, particularly those from the East, was accompanied 
by a widespread violation of rules of land warfare. This evidence estab- 
lishes that the Leadership Corps down to the level of Kreisleiter was a par- 
ticipant in this illegal treatment. 

The machinery of the Leadership Corps was also utilized in attempts 
made to deprive Allied airmen of the protection to which they were entitled 
under the Geneva Convention. On 13 March 1940 a directive of Hess trans- 
mitted instructions through the Leadership Corps down to the Blockleiter 
for the guidance of the civilian population in case of the landing of enemy 
planes or parachutists, which stated that enemy parachutists were to be im- 
mediately arrested or ‘‘made harmless.’’ On 30 May 1944 Bormann sent a 
circular letter to all Gau- and Kreisleiters reporting instances of lynchings 
of Allied low-level fliers in which no police action was taken. It was re- 
quested that Ortgruppenleiters be informed orally of the contents of this 
letter. This letter accompanied a propaganda drive which had been insti- 
tuted by Goebbels to induce such lynchings, and clearly amounted to in- 
structions to induce such lynchings or at least to violate the Geneva Conven- 
tion by withdrawing any police protection. Some lynchings were carried 
out pursuant to this program, but it does not appear that they were carried 
out throughout all of Germany. Nevertheless, the existence of this circular 
letter shows that the heads of the Leadership Corps were utilizing it for a 
purpose which was patently illegal and which involved the use of the ma- 
chinery of the Leadership Corps at least through the Ortsgruppenleiter. 


Conclusion 


The Leadership Corps was used for purposes which were criminal under 
the Charter and involved the Germanization of incorporated territory, the 
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persecution of the Jews, the administration of the slave labor program, 
and the mistreatment of prisoners of war. The Defendants Bormann and 
Sauckel, who were members of this organization, were among those who 
used it for these purposes. The Gauleiters, the Kreisleiters, and the Orts- 
gruppenleiters participated, to one degree or another, in these criminal 
programs. The Reichsleitung as the staff organization of the Party is also 
responsible for these criminal programs as well as the heads of the various 
staff organizations of the Gauleiters and Kreisleiters. The decision of the 
Tribunal on these staff organizations includes only the Amtsleiters who were 
heads of offices on the staffs of the Reichsleitung, Gauleitung, and Kreis- 
leitung. With respect to other staff officers and Party organizations at- 
tached to the Leadership Corps other than the Amtsleiters referred to 
above, the Tribunal will follow the suggestion of the Prosecution in exelud- 
ing them from the declaration. 

The Tribunal declares to be criminal within the meaning of the Charter 
the group composed of those members of the Leadership Corps holding the 
positions enumerated in the preceding paragraph who became or remained 
members of the organization with knowledge that it was being used for the 
commission of acts declared criminal by Article 6 of the Charter, or who 
were personally implicated as members of the organization in the commis- 
sion of such crimes. The basis of this finding is the participation of the 
organization in War Crimes and Crimes against Humanity connected with 
the war; the group declared criminal cannot include, therefore, persons who 
had ceased to hold the positions enumerated in the preceding paragraph 
prior to 1 September 1939. 


Gestapo and SD 


Structure and Component Parts: The Prosecution has named Die Geheime 
Staatspolizei (Gestapo) and Der Sicherheitsdienst des Reichsfiihrer SS 
(SD) as groups or organizations which should be declared criminal. The 
Prosecution presented the cases against the Gestapo and SD together, stat- 
ing that this was necessary because of the close working relationship be- 
tween them. The Tribunal permitted the SD to present its defense sepa- 
rately because of a claim of conflicting interests, but after examining the 
evidence has decided to consider the case of the Gestapo and SD together. 

The Gestapo and the SD were first linked together on 26 June 1936 by the 
appointment of Heydrich, who was the Chief of the SD, to the position of 
Chief of the Security Police, which was defined to include both the Gestapo 
and the Criminal Police. Prior to that time the SD had been the intelli- 
gence agency, first of the SS, and, after 4 June 1934, of the entire Nazi 
Party. The Gestapo had been composed of the various political police 
forces of the several German Federal states which had been unified under 
the personal leadership of Himmler, with the assistance of Goring. Himm- 
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ler had been appointed Chief of the German Police in the Ministry of the 
Interior on 17 June 1936, and in his capacity as Reichsfiihrer SS and Chief 
of the German Police issued his decree of 26 June 1936, which placed both 
the Criminal Police, or Kripo, and the Gestapo in the Security Police, and 
placed both the Security Police and the SD under the command of Heydrich. 

This consolidation under the leadership of Heydrich of the Security Po- 
lice, a State organization, and the SD, a Party organization, was formalized 
by the decree of 27 September 1939, which united the various State and 
Party offices which were under Heydrich as Chief of the Security Police 
and SD into one administrative unit, the Reichs Security Head Office 
(RSHA) which was at the same time both one of the principal offices 
(Hauptamter) of the SS under Himmler as Reichsfiihrer SS and an office 
in the Ministry of the Interior under Himmler as Chief of the German Po- 
lice. The internal structure of the RSHA shows the manner in which it 
consolidated the offices of the Security Police with those of the SD. The 
RSHA was divided into seven offices (Amter), two of which (Amt I and 
Amt IT) dealt with administrative matters. The Security Police were rep- 
resented by Amt IV, the head office of the Gestapo, and by Amt V, the head 
office of the Criminal Police. The SD were represented by Amt III, the 
head office for SD activities inside Germany, by Amt VI, the head office for 
SD activities outside of Germany and by Amt VII, the office for ideological 
research. Shortly after the creation of the RSHA, in November 1939, the 
Security Police was ‘‘codrdinated’’ with the SS by taking all officials of the 
Gestapo and Criminal Police into the SS at ranks equivalent to their 
positions. 

The creation of the RSHA represented the formalization, at the top level, 
of the relationship under which the SD served as the intelligence agency for 
the Security Police. A similar codrdination existed in the local offices. 
Within Germany and areas which were incorporated within the Reich for 
the purpose of civil administration, local offices of the Gestapo, Criminal 
Police, and SD were formally separate. They were subject to coordination 
by Inspectors of the Security Police and SD on the staffs of the local Higher 
SS and Police Leaders, however, and one of the principal functions of the 
local SD units was to serve as the intelligence agency for the local Gestapo 
units. In the occupied territories, the formal relationship between local 
units of the Gestapo, Criminal Police, and SD was slightly closer. They 
were organized into local units of the Security Police and SD and were 
under the control of both the RSHA and of the Higher SS and Police 
Leader who was appointed by Himmler to serve on the staff of the oceupy- 
ing authority. The offices of the Security Police and SD in occupied terri- 
tory were composed of departments corresponding to the various Amts of 
the RSHA. In occupied territories which were still considered to be opera- 
tional military areas or where German control had not been formally estab- 
lished, the organization of the Security Police and SD was only slightly 
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changed. Members of the Gestapo, Kripo, and SD were joined together 
into military type organizations known as Einsatz Kommandos and Einsatz- 
gruppen in which the key positions were held by members of the Gestapo, 
Kripo, and SD and in which members of the Order Police, the Waffen SS 
and even the Wehrmacht were used as auxiliaries. These organizations 
were under the over-all control of the RSHA, but in front line areas were 
under the operational control of the appropriate Army Commander. 

It can thus be seen that from a functional point of view both the Gestapo 
and the SD were important and closely related groups within the organiza- 
tion of the Security Police and the SD. The Security Police and SD was 
under a single command, that of Heydrich and later Kaltenbrunner, as 
Chief of the Security Police and SD; it had a single headquarters, the 
RSHA;; it had its own command channels and worked as one organization 
both in Germany, in occupied territories, and in the areas immediately be- 
hind the front lines. During the period with which the Tribunal is pri- 
marily concerned, applicants for positions in the Security Police and SD 
received training in all its components, the Gestapo, Criminal Police, and 
SD. Some confusion has been caused by the fact that part of the organiza- 
tion was technically a formation of the Nazi Party while another part of the 
organization was an office in the Government, but this is of no particular 
significance in view of the law of 1 December 1933, declaring the unity of 
the Nazi Party and the German State. 

The Security Police and SD was a voluntary organization. It is true 
that many civil servants and administrative officials were transferred into 
the Security Police. The claim that this transfer was compulsory amounts 
to nothing more than the claim that they had to accept the transfer or resign 
their positions, with a possibility of having incurred official disfavor. Dur- 
ing the war a member of the Security Police and SD did not have a free 
choice of assignments within that organization and the refusal to accept a 
particular position, especially when serving in occupied territory, might 
have led to serious punishment. The fact remains, however, that all mem- 
bers of the Security Police and SD joined the organization voluntarily 
under no other sanction than the desire to retain their positions as officials. 

The organization of the Security Police and SD also included three spe- 
cial units which must be dealt with separately. The first of these was the 
Frontier Police or Grenzpolizei which came under the control of the Ges- 
tapo in 1937. Their duties consisted in the control of passage over the 
borders of Germany. They arrested persons who crossed illegally. It is 
also clear from the evidence presented that they received directives from 
the Gestapo to transfer foreign workers whom they apprehended to concen- 
tration camps. They could also request the local office of the Gestapo for 
permission to commit persons arrested to concentration camps. The Tri- 
bunal is of the opinion that the Frontier Police must be included in the 
charge of criminality against the Gestapo. 
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The border and customs protection or Zollgrenzschutz became part of the 
Gestapo in the summer of 1944. The functions of this organization were 
similar to the Frontier Police in enforcing border regulations with particu- 
lar respect to the prevention of smuggling. It does not appear, however, 
that their transfer was complete but that about half of their personnel of 
54,000 remained under the Reich Finance Administration or the Order 
Police. A few days before the end of the war the whole organization was 
transferred back to the Reich Finance Administration. The transfer of 
the organization to the Gestapo was so late and it participated so little in 
the over-all activities of the organization that the Tribunal does not feel 
that it should be dealt with in considering the criminality of the Gestapo. 

The third organization was the so-called Secret Field Police which was 
originally under the Army but which in 1942 was transferred by military 
order to the Security Police. The Secret Field Police was concerned with 
security matters within the Army in occupied territory, and also with the 
prevention of attacks by civilians on military installations or units, and 
committed War Crimes and Crimes against Humanity on a wide scale. It 
has not been proved, however, that it was a part of the Gestapo and the Tri- 
bunal does not consider it as coming within the charge of criminality con- 
tained in the Indictment, except such members as may have been trans- 
ferred to Amt IV of the RSHA or were members of organizations declared 
criminal by this Judgment. 

Criminal Actwity: Originally, one of the primary functions of the Ges- 
tapo was the prevention of any political opposition to the Nazi regime, a 
function which it performed with the assistance of the SD. The principal 
weapon used in performing this function was the concentration camp. The 
Gestapo did not have administrative control over the concentration camps, 
but, acting through the RSHA, was responsible for the detention of politi- 
cal prisoners in those camps. Gestapo officials were usually responsible 
for the interrogation of political prisoners at the camps. 

The Gestapo and the SD also dealt with charges of treason and with 
questions relating to the press, the churches and the Jews. As the Nazi 
program of anti-Semitic persecution increased in intensity the role played 
by these groups became increasingly important. In the early morning of 
November 1938, Heydrich sent a telegram to all offices of the Gestapo and 
SD giving instructions for the organization of the pogroms of that date and 
instructing them to arrest as many Jews as the prisons could hold ‘‘espe- 
cially rich ones,’’ but to be careful that those arrested were healthy and 
not too old. By 11 November 1938, 20,000 Jews had been arrested and 
many were sent to concentration camps. On 24 January 1939 Heydrich, 
the Chief of the Security Police and SD, was charged with furthering the 
emigration and evacuation of Jews from Germany, and on 31 July 1941, 
with bringing about a complete solution of the Jewish problem in German- 
dominated Europe. A special section of the Gestapo office of the RSHA 
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under Standartenfiihrer Eichmann was set up with responsibility for Jew- 
ish matters which employed its own agents to investigate the Jewish prob- 
lem in oceupied territory. Local offices of the Gestapo were used first to 
supervise the emigration of Jews and later to deport them to the East both 
from Germany and from the territories occupied during the war. Ejinsatz- 
gruppen of the Security Police and SD operating behind the lines of the 
Eastern Front engaged in the wholesale massacre of Jews. <A special de- 
tachment from Gestapo headquarters in the RSHA was used to arrange 
for the deportation of Jews from Axis satellites to Germany for the ‘‘final 
solution.’’ 

Local offices of the Security Police and SD played an important role in 
the German administration of occupied territories. The nature of their 
participation is shown by measures taken in the summer of 1938 in prepara- 
tion for the attack on Czechoslovakia which was then in contemplation. 
Einsatzgruppen of the Gestapo and SD were organized to follow the Army 
into Czechoslovakia to provide for the security of political life in the ocecu- 
pied territories. Plans were made for the infiltration of SD men into the 
area in advance, and for the building up of a system of files to indicate what 
inhabitants should be placed under surveillance, deprived of passports, or 
liquidated. These plans were considerably altered due to the cancellation 
of the attack on Czechoslovakia, but in the military operations which actu- 
ally occurred, particularly in the war against U.S.S.R., Einsatzgruppen of 
the Security Police and SD went into operation, and combined brutal 
measures for the pacification of the civilian population with the wholesale 
slaughter of Jews. Heydrich gave orders to fabricate incidents on the 
Polish-German frontier in 1939 which would give Hitler sufficient provoca- 
tion to attack Poland. Both Gestapo and SD personnel were involved in 
these operations. 

The local units of the Security Police and SD continued their work in the 
occupied territories after they had ceased to be an area of operations. The 
Security Police and SD engaged in widespread arrests of the civilian popu- 
lation of these occupied countries, imprisoned many of them under inhu- 
mane conditions, subjected them to brutal third degree methods, and sent 
many of them to concentration camps. Local units of the Security Police 
and SD were also involved in the shooting of hostages, the imprisonment of 
relatives, the execution of persons charged as terrorists and saboteurs with- 
out a trial, and the enforcement of the ‘‘Nacht und Nebel’’ decrees under 
which persons charged with a type of offense believed to endanger the se- 
curity of the occupying forces were either executed within a week or se- 
eretly removed to Germany without being permitted to communicate with 
their family and friends. 

Offices of the Security Police and SD were involved in the administration 
of the Slave Labor Program. In some occupied territories they helped local 
labor authorities to meet the quotas imposed by Sauckel. Gestapo offices 
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inside of Germany were given surveillance over slave laborers and responsi- 
bility for apprehending those who were absent from their place of work. 
The Gestapo also had charge of the so-called work training camps. Al- 
though both German and foreign workers could be committed to these 
camps, they played a significant role in forcing foreign laborers to work for 
the German war effort. In the latter stages of the war as the SS embarked 
on a slave labor program of its own, the Gestapo was used to arrest workers 
for the purpose of insuring an adequate supply in the concentration camps. 

The local offices of the Security Police and SD were also involved in the 
commission of War Crimes involving the mistreatment and murder of 
prisoners of war. Soviet prisoners of war in prisoner-of-war camps in Ger- 
many were screened by Einsatz Kommandos acting under the directions of 
the local Gestapo offices. Commissars, Jews, members of the intelligentsia, 
‘*fanatical Communists’’ and even those who were considered incurably sick 
were classified as ‘‘intolerable,’’ and exterminated. The local offices of the 
Security Police and SD were involved in the enforcement of the ‘‘ Bullet’’ 
decree, put into effect on 4 March 1944, under which certain categories of 
prisoners of war, who were recaptured, were not treated as prisoners of war 
but taken to Mauthausen in secret and shot. Members of the Security Po- 
lice and SD were charged with the enforcement of the decree for the shoot- 
ing of parachutists and commandos. 


Conclusion 


The Gestapo and SD were used for purposes which were criminal under 
the Charter involving the persecution and extermination of the Jews, bru- 
talities, and killings in concentration camps, excesses in the administration 
of occupied territories, the administration of the salve labor program, and 
the mistreatment and murder of prisoners of war. The Defendant Kalten- 
brunner, who was a member of this organization, was among those who used 
it for these purposes. In dealing with the Gestapo the Tribunal includes 
all executive and administrative officials of Amt IV of the RSHA or con- 
cerned with Gestapo administration in other departments of the RSHA and 
all local Gestapo officials serving both inside and outside of Germany, in- 
cluding the members of the Frontier Police, but not including the members 
of the Border and Customs Protection or the Secret Field Police, except 
such members as have been specified above. At the suggestion of the 
Prosecution the Tribunal does not include persons employed by the Ges- 
tapo for purely clerical, stenographic, janitorial, or similar unofficial rou- 
tine tasks. In dealing with the SD the Tribunal includes Amter III, VI, 
and VII of the RSHA and all other members of the SD, ineluding all local 
representatives and agents, honorary or otherwise, whether they were tech- 
nically members of the SS or not, but not including honorary informers 
who were not members of the SS, and members of the Abwehr who were 
transferred to the SD. 
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The Tribunal declares to be criminal within the meaning of the Charter 
the group composed of those members of the Gestapo and SD holding the 
positions enumerated in the preceding paragraph who became or remained 
members of the organization with knowledge that it was being used for 
the commission of acts declared criminal by Article 6 of the Charter, or who 
were personally implicated as members of the organization in the commis- 
sion of such crimes. The basis for this finding is the participation of the 
organization in War Crimes and Crimes against Humanity connected with 
the war; this group declared criminal cannot include, therefore, persons 
who had ceased to hold the positions enumerated in the preceding para- 
graph prior to 1 September 1939. 


SS 


Structure and Component Parts: The Prosecution has named Die Schutz- 
staffeln der Nationalsozialistischen Deutschen Arbeiterpartei (commonly 
known as the SS) as an organization which should be declared criminal. 
The portion of the Indictment dealing with the SS also includes Der Sicher- 
heitsdienst des Reichsfiihrer-SS (commonly known as the SD). This latter 
organization, which was originally an intelligence branch of the SS, later 
became an important part of the organization of Security Police and SD 
and is dealt with in the Tribunal’s Judgment on the Gestapo. 

The SS was originally established by Hitler in 1925 as an elite section 
of the SA for political purposes under the pretext of protecting speakers at 
public meetings of the Nazi Party. After the Nazis had obtained power the 
SS was used to maintain order and control audiences at mass demonstra- 
tions and was given the additional duty of ‘‘internal security’’ by a decree 
of the Fiihrer. The SS played an important role at the time of the Rohm 
purge of 30 June 1934, and, as a reward for its services, was made an inde- 
pendent unit of the Nazi Party shortly thereafter. 

In 1929 when Himmler was first appointed as Reichs Fiihrer the SS con- 
sisted of 280 men who were regarded as especially trustworthy. In 1933 
it was composed of 52,000 men drawn from all walks of life. The original 
formation of the SS was the Allgemeine SS, which by 1939 had grown to a 
corps of 240,000 men, organized on military lines into divisions and regi- 
ments. During the war its strength declined to well under 40,000. 

The SS originally contained two other formations, the SS Verfigungs- 
truppe, a force consisting of SS members who volunteered for four years’ 
armed service in lieu of compulsory service with the Army, and the SS 
Totenkopf Verbinde, special troops employed to guard concentration 
camps, which came under the control of the SS in 1934. The SS Ver- 
fiigungstruppe was organized as an armed unit to be employed with the 
Army in the event of mobilization. In the summer of 1939, the Verfiigungs- 
truppe was equipped as a motorized division to form the nucleus of the 
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forces which came to be known in 1940 as the Waffen SS. In that year the 
Waffen SS comprised 100,000 men, 56,000 coming from the Verfiigungs- 
truppe and the rest from the Allgemeine SS and the Totenkopf Verbinde. 
At the end of the war it is estimated to have consisted of about 580,000 men 
and 40 divisions. The Waffen SS was under the tactical command of the 
Army, but was equipped and supplied through the administrative branches 
of the SS and under SS disciplinary control. 

The SS Central Organization had 12 main offices. The most important 
of these were the RSHA, which has already been discussed, the WVHA or 
Economie Administration Main Office which administered concentration 
camps along with its other duties, a Race and Settlement Office together 
with auxiliary offices for repatriation of racial Germans (Volksdeutschemit- 
telstelle). The SS Central Organization also had a legal office and the SS 
possessed its own legal system; and its personnel were under the jurisdic- 
tion of special courts. Also attached to the SS main offices was a research 
foundation known as the Experiments Ahnenerbe. The scientists attached 
to this organization are stated to have been mainly honorary members of 
the SS. During the war an institute for military scientific research became 
attached to the Ahnenerbe which conducted extensive experiments involv- 
ing the use of living human beings. An employee of this institute was a 
certain Dr. Rascher, who conducted these experiments with the full knowl- 
edge of the Ahnenerbe, which were subsidized and under the patronage of 
the Reichsfiihrer SS who was a trustee of the foundation. 

Beginning in 1933 there was a gradual but thorough amalgamation of the 
police and SS. In 1936 Himmler, the Reichsfiihrer SS, became Chief of 
the German Police with authority over the regular uniformed police as well 
as the Security Police. Himmler established a system under which Higher 
SS and Police Leaders, appointed for each Wehrkreis, served as his personal 
representatives in codrdinating the activities of the Order Police, Security 
Police and SD and Allgemeine SS within their jurisdictions. In 1939 the 
SS and police systems were codrdinated by taking into the SS all officials of 
the Security and Order Police, at SS ranks equivalent to their rank in the 
police. 

Until 1940 the SS was an entirely voluntary organization. After the 
formation of the Waffen SS in 1940 there was a gradually increasing num- 
ber of conscripts into the Waffen SS. It appears that about a third of the 
total number of people joining the Waffen SS were conscripts, that the 
proportion of conscripts was higher at the end of the war than at the begin- 
ning, but that there continued to be a high proportion of volunteers until 
the end of the war. 

Criminal Activities: SS units were active participants in the steps leading 
up to aggressive war. The Verfiigungstruppe was used in the occupation 
of the Sudetenland, of Bohemia and Moravia, and of Memel. The Henlein 
Free Corps was under the jurisdiction of the Reichsfiihrer SS for opera- 
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tions in the Sudetenland in 1938, and the Volksdeutschemittelstelle financed 
fifth-column activities there. 

The SS was even a more general participant in the commission of War 
Crimes and Crimes against Humanity. Through its control over the or- 
ganization of the Police, particularly the Security Police and SD, the SS 
was involved in all the crimes which have been outlined in the section of this 
Judgment dealing with the Gestapo and SD. Other branches of the SS 
were equally involved in these criminal programs. There is evidence that 
the shooting of unarmed prisoners of war was the general practice in some 
Waffen SS divisions. On 1 October 1944 the custody of prisoners of war 
and interned persons was transferred to Himmler, who in turn transferred 
prisoner-of-war affairs to SS Obergruppenfiihrer Berger and to SS Ober- 
gruppenfiihrer Pohl. The Race and Settlement Office of the SS together 
with the Volksdeutschemittelstelle were active in carrying out schemes for 
Germanization of occupied territories according to the racial principles of 
the Nazi Party and were involved in the deportation of Jews and other for- 
eign nationals. Units of the Waffen SS and Einsatzgruppen operating 
directly under the SS main office were used to carry out these plans. These 
units were also involved in the widespread murder and ill-treatment of the 
civilian population of occupied territories. Under the guise of combatting 
partisan units, units of the SS exterminated Jews and people deemed politi- 
cally undesirable by the SS, and their reports record the execution of enor- 
mous numbers of persons. Waffen SS divisions were responsible for many 
massacres and atrocities in occupied territories such as the massacres at Ora- 
dour and Lidice. 

From 1934 onwards the SS was responsible for the guarding and adminis- 
tration of concentration camps. The evidence leaves no doubt that the con- 
sistently brutal treatment of the inmates of concentration camps was c¢ar- 
ried out as a result of the general policy of the SS, which was that the 
inmates were racial inferiors to be treated only with contempt. There is 
evidence that where manpower considerations permitted, Himmler wanted 
to rotate guard battalions so that all members of the SS would be instructed 
as to the proper attitude to take to inferior races. After 1942 when the 
concentration camps were placed under the control of the WVHA they were 
used as a source of slave labor. An agreement made with the Ministry of 
Justice on 18 September 1942 provided that anti-social elements who had 
finished prison sentences were to be delivered to the SS to be worked to 
death. Steps were continually taken, involving the use of the Security 
Police and SD and even the Waffen SS, to insure that the SS had an ade- 
quate supply of concentration camp labor for its projects. In connection 
with the administration of the concentration camps, the SS embarked on a 
series of experiments on human beings which were performed on prisoners 
of war or concentration camp inmates. These experiments included freez- 
ing to death, and killing by poison bullets. The SS was able to obtain an 
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allocation of Government funds for this kind of research on the grounds 
that they had access to human material not available to other agencies. 

The SS played a particularly significant rdle in the persecution of the 
Jews. The SS was directly involved in the demonstrations of 10 November 
1938. The evacuation of the Jews from occupied territories was carried 
out under the directions of the SS with the assistance of SS Police units. 
The extermination of the Jews was carried out under the direction of the 
SS Central Organizations. It was actually put into effect by SS forma- 
tions. The Einsatzgruppen engaged in wholesale massacres of the Jews. 
SS Police units were also involved. For example, the massacre of Jews in 
the Warsaw ghetto was carried out under the directions of SS Brigade- 
fiihrer and Major General of the Police Stroop. A special group from the 
SS Central Organization arranged for the deportation of Jews from vari- 
ous Axis satellites and their extermination was carried out in the concen- 
tration camps run by the WVHA. 

It is impossible to single out any one portion of the SS which was not 
involved in these criminal activities. The Allgemeine SS was an active 
participant in the persecution of the Jews and was used as a source of 
concentration camp guards. Units of the Waffen SS were directly in- 
volved in the killing of prisoners of war and the atrocities in occupied 
countries. It supplied personnel for the Einsatzgruppen, and had com- 
mand over the concentration camp guards after its absorption of the Toten- 
kopf SS, which originally controlled the system. Various SS Police units 
were also widely used in the atrocities in occupied countries and the ex- 
termination of the Jews there. The SS Central Organization supervised 
the activities of these various formations and was responsible for such spe- 
cial projects as the human experiments and ‘‘final solution’’ of the Jewish 
question. 

The Tribunal finds that knowledge of these criminal activities was suffi- 
ciently general to justify declaring that the SS was a criminal organiza- 
tion to the extent hereinafter described. It does appear that an attempt 
was made to keep secret some phases of its activities, but its criminal pro- 
grams were so widespread, and involved slaughter on such a gigantic scale, 
that its criminal activities must have been widely known. It must be rec- 
ognized, moreover, that the criminal activities of the SS followed quite log- 
ically from the principles on which it was organized. Every effort had 
been made to make the SS a highly disciplined organization composed of 
the elite of National Socialism. Himmler had stated that there were peo- 
ple in Germany ‘‘who become sick when they see these black coats’’ and 
that he did not expect that ‘‘they should be loved by too many.’’ Himmler 
also indicated his view that the SS was concerned with perpetuating the 
elite racial stock with the object of making Europe a Germanic continent 
and the SS was instructed that it was designed to assist the Nazi Gov- 
ernment in the ultimate domination of Europe and the elimination of all 
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inferior races. This mystic and fanatical belief in the superiority of the 
Nordie German developed into the studied contempt and even hatred of 
other races which led to criminal activities of the type outlined above being 
considered as a matter of course if not a matter of pride. The actions of 
a soldier in the Waffen SS who in September 1939, acting entirely on his 
own initiative, killed 50 Jewish laborers whom he had been guarding, were 
described by the statement that as an SS man, he was ‘‘ particularly sensi- 
tive to the sight of Jews,’’ and had acted ‘‘quite thoughtlessly in a youth- 
ful spirit of adventure’’ and a sentence of three-years imprisonment im- 
posed on him was dropped under an amnesty. Hess wrote with truth that 
the Waffen SS were more suitable for the specific tasks to be solved in 
occupied territory owing to their extensive training in questions of race 
and nationality. Himmler, in a series of speeches made in 1943, indicated 
his pride in the ability of the SS to carry out these criminal acts. He 
encouraged his men to be ‘‘tough and ruthless,’’ he spoke of shooting 
‘*thousands of leading Poles,’’ and thanked them for their codperation and 
lack of squeamishness at the sight of hundreds and thousands of corpses 
of their victims. He extolled ruthlessness in exterminating the Jewish 
race and later described this process as ‘‘delousing.’’ These speeches 
show that the general attitude prevailing in the SS was consistent with 
these criminal acts. 

Conclusion: The SS was utilized for purposes which were criminal under 
the Charter involving the persecution and extermination of the Jews, 
brutalities and killings in concentration camps, excesses in the administra- 
tion of occupied territories, the administration of the slave labor program 
and the mistreatment and murder of prisoners of war. The Defendant 
Kaltenbrunner was a member of the SS implicated in these activities. In 
dealing with the SS Tribunal includes all persons who had been officially 
accepted as members of the SS including the members of the Allgemeine 
SS, members of the Waffen SS, members of the SS Totenkopf Verbande, 
and the members of any of the different police forces who were members 
of the SS. The Tribunal does not include the so-called SS riding units. 
Der Sicherheitsdienst des Reichsfiihrer SS (commonly known as the SD) 
is dealt with in the Tribunal’s Judgment on the Gestapo and SD. 

The Tribunal declares to be criminal within the meaning of the Charter 
the group composed of those persons who had been officially accepted as 
members of the SS as enumerated in the preceding paragraph who became 
or remained members of the organization with knowledge that it was being 
used for the commission of acts declared criminal by Article 6 of the 
Charter, or who were personally implicated as members of the organiza- 
tion in the commission of such crimes, excluding, however, those who were 
drafted into membership by the State in such a way as to give them no 
choice in the matter, and who had committed no such crimes. The basis 
of this finding is the participation of the organization in War Crimes and 
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Crimes against Humanity connected with the war; this group declared 
criminal cannot include, therefore, persons who had ceased to belong to 
the organizations enumerated in the preceding paragraph prior to 1 Sep- 
tember 1939. 


The SA 


Structure and Component Parts: The Prosecution has named Die Stur- 
mabteilungen der Nationalsozialistischen Deutschen Arbeiterpartei (com- 
monly known as the SA) as an organization which should be declared 
criminal. The SA was founded in 1921 for political purposes. It was or- 
ganized on military lines. Its members wore their own uniforms and had 
their own discipline and regulations. After the Nazis had obtained power 
the SA greatly increased in membership due to the incorporation within it 
of certain veterans organizations. In April 1933 the Stahlhelm, an or- 
ganization of 144 million members, was transferred into the SA, with the 
exception of its members over 45 years of age and some others, pursuant 
to an agreement between their leader Seldte and Hitler. Another veterans 
organization, the so-called Kyffhauserbund, was transferred in the same 
manner, together with a number of rural riding organizations. 

Until 1933, there is no question but that membership in the SA was vol- 
untary. After 1933 civil servants were under certain political and eco- 
nomie pressure to join the SA. Members of the Stahlhelm, the Kyffhauser- 
bund, and the rural riding associations were transferred into the SA without 
their knowledge, but the Tribunal is not satisfied that the members in gen- 
eral endeavored to protest against this transfer or that there was any evi- 
dence, except in isolated cases, of the consequences of refusal. The Tribunal 
therefore finds that membership in the SA was generally voluntary. 

By the end of 1933 the SA was composed of 414 million men. As a result 
of changes made after 1934, in 1939 the SA numbered 1% million men. 

Activities: In the early days of the Nazi movement the storm troopers of 
the SA acted as the ‘‘strong arm of the Party.’’ They took part in the beer 
hall feuds and were used for street fighting in battles against political op- 
ponents. The SA was also used to disseminate Nazi ideology and propa- 
ganda and placed particular emphasis on anti-Semitic propaganda, the doc- 
trine of ‘‘Lebensraum,’’ the revision of the Versailles Treaty, and the 
return of Germany’s colonies. 

After the Nazi advent to power, and particularly after the elections of 
5 March 1933, the SA played an important role in establishing a Nazi reign 
of terror over Germany. The SA was involved in outbreaks of violence 
against the Jews and was used to arrest political opponents and to guard 
concentration camps, where they subjected their prisoners to brutal mis- 
treatment. 

On 30 June and 1 and 2 July 1934 a purge of SA leaders occurred. The 
pretext which was given for this purge, which involved the killing of Réhm, 
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the Chief of Staff of the SA, and many other SA leaders, was the existence 
of a plot against Hitler. This purge resulted in a great reduction in the 
influence and power of the SA. After 1934, it rapidly declined in political 
significance. 

After 1934 the SA engaged in certain forms of military or para-military 
training. The SA continued to engage in the dissemination of Nazi propa- 
ganda. Isolated units of the SA were even involved in the steps leading 
up to aggressive war and in the commission of War Crimes and Crimes 
against Humanity. SA units were among the first in the occupation of 
Austria in March 1938. The SA supplied many of the men and a large 
part of the equipment which composed the Sudeten Free Corps of Henlein, 
although it appears that the corps was under the jurisdiction of SS during 
its operation in Czechoslovakia. 

After the occupation of Poland, the SA group Sudeten was used for trans- 
porting prisoners of war. Units of the SA were employed in the guarding 
of prisoners in Danzig, Posen, Silesia, and the Baltic States. 

Some SA units were used to blow up synagogues in the Jewish pogrom 
of 10 and 11 November 1938. Groups of the SA were concerned in the ill- 
treatment of Jews in the ghettos of Vilna and Kaunas. 


Conclusion 


Until the purge beginning on 30 June 1934, the SA was a group com- 
posed in large part of ruffians and bullies who participated in the Nazi 
outrages of that period. It has not been shown, however, that these atroci- 
ties were part of a specific plan to wage aggressive war, and the Tribunal 
therefore cannot hold that these activities were criminal under the Charter. 
After the purge, the SA was reduced to the status of a group of unimpor- 
tant Nazi hangers-on. Although in specific instances some units of the 
SA were used for the commission of War Crimes and Crimes against Hu- 
manity, it cannot be said that its members generally participated in or even 
knew of the criminal acts. For these reasons the Tribunal does not de- 
clare the SA to be a criminal organization within the meaning of Article 
9 of the Charter. 


The Reich Cabinet 


The Prosecution has named as a criminal organization the Reich Cabinet 
(Die Reichsregierung) consisting of members of the ordinary cabinet after 
30 January 1933, members of the Council of Ministers for the Defense of 
the Reich and members of the Secret Cabinet Council. The Tribunal is 
of opinion that no declaration of criminality should be made with respect 
to the Reich Cabinet for two reasons: (1) because it is not shown that 
after 1937 it ever really acted as a group or organization; (2) because the 
group of persons here charged is so small that members could be conveni- 
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ently tried in proper cases without resort to a declaration that the Cabinet 
of which they were members was criminal. 

As to the first reason for our decision, it is to be observed that from the 
time that it can be said that a conspiracy to make aggressive war existed 
the Reich Cabinet did not constitute a governing body, but was merely an 
aggregation of administrative officers subject to the absolute control of 
Hitler. Not a single meeting of the Reich Cabinet was held after 1937, 
but laws were promulgated in the name of one or more of the cabinet mem- 
bers. The Secret Cabinet Council never met at all. A number of the 
cabinet members were undoubtedly involved in the conspiracy to make 
aggressive war; but they were involved as individuals and there is no evi- 
dence that the Cabinet as a group or organization took any part in these 
crimes. It will be remembered that when Hitler disclosed his aims of 
criminal aggression at the Hossbach Conference, the disclosure was not 
made before the Cabinet and that the Cabinet was not consulted with re- 
gard to it, but, on the contrary, that it was made secretly to a small group 
upon whom Hitler would necessarily rely in carrying on the war. Like- 
wise no cabinet order authorized the invasion of Poland. On the contrary, 
the Defendant Schacht testifies that he sought to stop the invasion by a 
plea to the Commander-in-Chief of the Army that Hitler’s order was in 
violation of the Constitution because not authorized by the Cabinet. 

It does appear, however, that various laws authorizing acts which were 
criminal under the Charter were circulated among the members of the 
Reich Cabinet and issued under its authority signed by the members whose 
departments were concerned. This does not, however, prove that the 
Reich Cabinet, after 1937, ever really acted as an organization. 

As to the second reason, it is clear that those members of the Reich Cabi- 
net who have been guilty of crimes should be brought to trial; and a num- 
ber of them are now on trial before the Tribunal. It is estimated that 
there are 48 members of the group, that eight of these are dead and 17 are 
now on trial, leaving only 23 at the most, as to whom the declaration could 
have any importance. Any others who are guilty should also be brought 
to trial; but nothing would be accomplished to expedite or facilitate their 
trials by declaring the Reich Cabinet to be a criminal organization. Where 
an organization with a large membership is used for such purposes, a dec- 
laration obviates the necessity of inquiring as to its criminal character in 
the later trial of members who are accused of participating through mem- 
bership in its criminal purposes and thus saves much time and trouble. 
There is no such advantage in the case of a small group like the Reich 
Cabinet. 


General Staff and High Command 


The Prosecution has also asked that the General Staff and High Com- 
mand of the German Armed Forces be declared a criminal organization. 
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The Tribunal believes that no declaration of criminality should be made 
with respect to the General Staff and High Command. The number of 
persons charged, while larger than that of the Reich Cabinet, is still so 
small that individual trials of these officers would accomplish the purpose 
here sought better than a declaration such as requested. But a more com- 
pelling reason is that in the opinion of the Tribunal the General Staff and 
High Command is neither an ‘‘organization’’ nor a ‘‘group’’ within the 
meaning of those terms as used in Article 9 of the Charter. 

Some comment on the nature of this alleged group is requisite. Ac- 
cording to the Indictment and evidence before the Tribunal, it consists of 
approximately 130 officers, living and dead, who at any time during the 
period from February 1938, when Hitler reorganized the Armed Forces, 
and May 1945, when Germany surrendered, held certain positions in the 
military hierarchy. These men were high-ranking officers in the three 
armed services: OKH—Army, OKM—Navy, and OKL—Air Force. 
Above them was the over-all Armed Forces authority, OKW—High Com- 
mand of the German Armed Forces with Hitler as the Supreme Com- 
mander. The officers in OKW, including Defendant Keitel as Chief of the 
High Command, were in a sense Hitler’s personal staff. In the larger 
sense they codrdinated and directed the three services, with particular em- 
phasis on the functions of planning and operations. 

The individual officers in this alleged group were, at one time or another, 
in one of four categories: (1) Commanders-in-Chief of one of the three 
services; (2) Chief of Staff of one of the three services; (3) ‘‘Oberbe- 
fehlshabers,’’ the field Commanders-in-Chief of one of the three services, 
which of course comprised by far the largest number of these persons; or 
(4) an OKW officer, of which there were three, Defendants Keitel and Jodl, 
and the latter’s Deputy Chief, Warlimont. This is the meaning of the In- 
dictment in its use of the term ‘‘General Staff and High Command.”’ 

The Prosecution has here drawn the line. The Prosecution does not 
indict the next level of the military hierarchy consisting of commanders of 
army corps, and equivalent ranks in the Navy and Air Force, nor the 
level below, the division commanders or their equivalent in the other 
branches. And the staff officers of the four staff commands of OKW, 
OKH, OKM, and OKL are not included, nor are the trained specialists who 
were customarily called General Staff officers. 

In effect, then, those indicted as members are military leaders of the 
Reich of the highest rank. No serious effort was made to assert that they 
composed an ‘‘organization’’ in the sense of Article 9. The assertion is 
rather that they were a ‘‘group,’’ which is a wider and more embracing 
term than ‘‘organization.’’ 

The Tribunal does not so find. According to the evidence, their plan- 
ning at staff level, the constant conferences between staff officers and field 
commanders, their operational technique in the field and at headquarters 
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was much the same as that of the armies, navies, and air forces of all other 
countries. The over-all effort of OKW at codrdination and direction could 
be matched by a similar, though not identical form of organization in other 
military forces, such as the Anglo-American Combined Chiefs of Staff. 

To derive from this pattern of their activities the existence of an asso- 
ciation or group does not, in the opinion of the Tribunal, logically follow. 
On such a theory the top commanders of every other nation are just such an 
association rather than what they actually are, an aggregation of military 
men, a number of individuals who happen at a given period of time to hold 
the high-ranking military positions. 

Much of the evidence and the argument has centered around the ques- 
tion of whether membership in these organizations was or was not volun- 
tary; in this case, it seems to the Tribunal to be quite beside the point. 
For this alleged criminal organization has one characteristic, a controlling 
one, which sharply distinguishes it from the other five indicted. When an 
individual became a member of the SS for instance, he did so, voluntarily 
or otherwise, but certainly with the knowledge that he was joining some- 
thing. In the case of the General Staff and High Command, however, he 
could not know he was joining a group or organization for such organi- 
zation did not exist except in the charge of the Indictment. He knew 
only that he had achieved a certain high rank in one of the three services, 
and could not be conscious of the fact that he was becoming a member of 
anything so tangible as a ‘‘group,’’ as that word is commonly used. His 
relations with his brother officers in his own branch of the service and his 
association with those of the other two branches were, in general, like those 
of other services all over the world. 

The Tribunal therefore does not declare the General Staff and High 
Command to be a criminal organization. 

Although the Tribunal is of the opinion that the term ‘‘group’’ in Article 
9 must mean something more than this collection of military officers, it has 
heard much evidence as to the participation of the officers in planning and 
waging aggressive war, and in committing War Crimes and Crimes against 
Humanity. This evidence is, as to many of them, clear and convincing. 

They have been responsible in large measure for the miseries and suffer- 
ing that have fallen on millions of men, women, and children. They have 
been a disgrace to the honorable profession of arms. Without their mili- 
tary guidance the aggressive ambitions of Hitler and his fellow Nazis would 
have been academic and sterile. Although they were not a group falling 
within the words of the Charter, they were certainly a ruthless military 
caste. The contemporary German militarism flourished briefly with its 
recent ally, National Socialism, as well as or better than it had in the 
generations of the past. 

Many of these men have made a mockery of the soldier’s oath of obedi- 
ence to military orders. When it suits their defense they say they had to 


272 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


obey; when confronted with Hitler’s brutal crimes, which are shown to 
have been within their general knowledge, they say they disobeyed. The 
truth is they actively participated in all these crimes, or sat silent and 
acquiescent, witnessing the commission of crimes on a scale larger and 
more shocking than the world has ever had the misfortune to know. This 
must be said. 

Where the facts warrant it, these men should be brought to trial so that 
those among them who are guilty of these crimes should not escape punish- 
ment. 

Article 26 of the Charter provides that the Judgment of the Tribunal as 
to the guilt or innocence of any Defendant shall give the reasons on which 
it is based. 

The Tribunal will now state those reasons in declaring its Judgment on 
such guilt or innocence. 


GORING 


Goring is indicted on all four Counts. The evidence shows that after 
Hitler he was the most prominent man in the Nazi regime. He was 
Commander-in-Chief of the Luftwaffe, Plenipotentiary for the Four Year 
Plan, and had tremendous influence with Hitler, at least until 1943, when 
their relationship deteriorated, ending in his arrest in 1945. He testified 
that Hitler kept him informed of all important military and _ political 
problems. 


Crimes against Peace 


From the moment he joined the Party in 1922 and took command of the 
street-fighting organization, the SA, Goring was the adviser, the active 
agent of Hitler, and one of the prime leaders of the Nazi movement. As 
Hitler’s political deputy he was largely instrumental in bringing the Na- 
tional Socialists to power in 1933, and was charged with consolidating this 
power and expanding German armed might. He developed the Gestapo, 
and created the first concentration camps, relinquishing them to Himmler in 
1934, conducted the Réhm purge in that year, and engineered the sordid 
proceedings which resulted in the removal of Von Blomberg and Von 
Fritsch from the Army. In 1936 he became Plenipotentiary for the Four 
Year Plan, and in theory and in practice was the economic dictator of the 
Reich. Shortly after the Pact of Munich, he announced that he would 
embark on a five-fold expansion of the Luftwaffe, and speed rearmament 
with emphasis on offensive weapons. 

Goring was one of the five important leaders present at the Hossbach 
Conference of 5 November 1937, and he attended the other important con- 
ferences already discussed in this Judgment. In the Austrian Anschluss 
he was indeed the central figure, the ringleader. He said in Court: ‘‘I 
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must take 100 per cent responsibility. . . . I even overruled objections by 
the Fiihrer and brought everything to its final development.’’ In the 
seizure of the Sudetenland, he played his réle as Luftwaffe chief by plan- 
ning an air offensive which proved unnecessary, and his role as politician 
by lulling the Czechs with false promises of friendship. The night before 
the invasion of Czechoslovakia and the absorption of Bohemia and Moravia, 
at a conference with Hitler and President Hacha he threatened to bomb 
Prague if Hacha did not submit. This threat he admitted in his testimony. 

Goring attended the Reich Chancellery meeting of 23 May 1939 when 
Hitler told his military leaders ‘‘there is, therefore, no question of sparing 
Poland,’’ and was present at the Obersalzberg briefing of 22 August 1939. 
And the evidence shows that he was active in the diplomatic maneuvers 
which followed. With Hitler’s connivance, he used the Swedish business- 
man, Dahlerus, as a go-between to the British, as described by Dahlerus to 
this Tribunal, to try to prevent the British Government from keeping its 
guarantee to the Poles. 

He commanded the Luftwaffe in the attack on Poland and throughout 
the aggressive wars which followed. 

Even if he opposed Hitler’s plans against Norway and the Soviet Union, 
as he alleged, it is clear that he did so only for strategic reasons; once 
Hitler had decided the issue, he followed him without hesitation. He made 
it clear in his testimony that these differences were never ideological or 
legal. He was ‘‘in a rage’’ about the invasion of Norway, but only because 
he had not received sufficient warning to prepare the Luftwaffe offensive. 
He admitted he approved of the attack: ‘‘My attitude was perfectly posi- 
tive.’’ He was active in preparing and executing the Yugoslavian and 
Greek campaigns, and testified that ‘‘Plan Marita,’’ the attack on Greece, 
had been prepared long beforehand. The Soviet Union he regarded as the 
“‘most threatening menace to Germany,’’ but said there was no immediate 
military necessity for the attack. Indeed, his only objection to the war of 
aggression against the U.S.S.R. was its timing; he wished for strategic 
reasons to delay until Britain was conquered. He testified: ‘‘My point of 
view was decided by political and military reasons only.’’ 

After his own admissions to this Tribunal, from the positions which he 
held, the conferences he attended, and the public words he uttered, there 
can remain no doubt that Goring was the moving force for aggressive war, 
second only to Hitler. He was the planner and prime mover in the military 
and diplomatic preparation for war which Germany pursued. 


War Crimes and Crimes against Humanity 


The record is filled with Géring’s admissions of his complicity in the use 
of slave labor. 
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‘‘We did use this labor for security reasons so that they would not be 
active in their own country and would not work against us. On the 
other hand, they served to help in the economic war.’’ 


And again: 


‘*Workers were forced to come to the Reich. That is something I 
have not denied.’’ 


The man who spoke these words was Plenipotentiary for the Four Year 
Plan charged with the recruitment and allocation of manpower. As Luft- 
waffe Commander-in-Chief he demanded from Himmler more slave laborers 
for his underground aircraft factories: ‘‘That I requested inmates of con- 
centration camps for the armament of the Luftwaffe is correct and it is to 
be taken as a matter of course.’’ 

As Plenipotentiary, Goring signed a directive concerning the treatment 
of Polish workers in Germany and implemented it by regulation of the SD, 
including ‘‘special treatment.’’ He issued directives to use Soviet and 
French prisoners of war in the armament industry; he spoke of seizing 
Poles and Dutch and making them prisoners of war if necessary, and using 
them for work. He agrees Russian prisoners of war were used to man anti- 
aircraft batteries. 

As Plenipotentiary, Goring was the active authority in the spoliation of 
conquered territory. He made plans for the spoliation of Soviet territory 
long before the war on the Soviet Union. Two months prior to the invasion 
of the Soviet Union, Hitler gave Goring the over-all direction for the eco- 
nomic administration in the territory. Goring set up an economic staff for 
this function. As Reichsmarshal of the Greater German Reich, ‘‘the orders 
of the Reich Marshal cover all economic fields, including nutrition and agri- 
culture.’’ His so-called ‘‘Green’’ folder, printed by the Wehrmacht, set 
up an ‘‘Economic Executive Staff, East.’’ This directive contemplated 
plundering and abandonment of all industry in the food deficit regions 
and, from the food surplus regions, a diversion of food to German needs. 
Goring claims its purposes have been misunderstood but admits ‘‘that as a 
matter of course and a matter of duty we would have used Russia for our 
purposes,’’ when conquered. 

And he participated in the conference of 16 July 1941 when Hitler said 
the National Socialists had no intention of ever leaving the occupied coun- 
tries, and that ‘‘all necessary measures—shooting, desettling, etc.,’’? should 
be taken. 

Goring persecuted the Jews, particularly after the November 1938 riots, 
and not only in Germany where he raised the billion-mark fine as stated 
elsewhere, but in the conquered territories as well. His own utterances 
then and his testimony now shows this interest was primarily economic— 
how to get their property and how to force them out of the economic life of 
Europe. As these countries fell before the German Army, he extended the 
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Reich’s anti-Jewish laws to them; the Reichsgesetzblatt for 1939, 1940, and 
1941 contains several anti-Jewish decrees signed by Goring. Although 
their extermination was in Himmler’s hands, Goring was far from dis- 
interested or inactive, despite his protestations in the witness box. By 
decree of 31 July 1941 he directed Himmler and Heydrich to ‘‘bring about 
a complete solution of the Jewish question in the German sphere of influ- 
ence in Europe.’’ 

There is nothing to be said in mitigation. For Goéring was often, indeed 
almost always, the moving force, second only to his leader. He was the 
leading war aggressor, both as political and as military leader; he was the 
director of the slave labor program and the creator of the oppressive pro- 
gram against the Jews and other races, at home and abroad. All of these 
crimes he has frankly admitted. On some specific cases there may be con- 
flict of testimony but in terms of the broad outline, his own admissions are 
more than sufficiently wide to be conclusive of his guilt. His guilt is unique 
in its enormity. The record discloses no excuses for this man. 


Conclusion 


The Tribunal finds the Defendant Goring guilty on all four Counts of the 
Indictment. 


Hess 


Hess is indicted under all four Counts. He joined the Nazi Party in 
1920 and participated in the Munich Putsch on 9 November 1923. He was 
imprisoned with Hitler in the Landsberg fortress in 1924 and became Hit- 
ler’s closest personal confidant, a relationship which lasted until Hess’ flight 
to the British Isles. On 21 April 1933 he was appointed Deputy to the 
Fiihrer, and on 1 December 1933 was made Reichsminister without Port- 
folio. He was appointed member of the Secret Cabinet Council on 4 Feb- 
ruary 1938, and a member of the Ministerial Council for the Defense of 
the Reich on 30 August 1939. In September 1939 Hess was officially an- 
nounced by Hitler as successor designate to the Fiihrer after Géring. On 
10 May 1941 he flew from Germany to Scotland. 


Crimes against Peace 


As deputy to the Fiihrer, Hess was the top man in the Nazi Party with 
responsibility for handling all Party matters, and authority to make deci- 
sions in Hitler’s name on all questions of Party leadership. As Reich 
Minister without Portfolio he had the authority to approve all legislation 
suggested by the different Reichs Ministers before it could be enacted as 
law. In these positions, Hess was an active supporter of preparations for 
war. His signature appears on the law of 16 March 1935 establishing com- 
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pulsory military service. Throughout the years he supported Hitler’s 
policy of vigorous rearmament in many speeches. He told the people that 
they must sacrifice for armaments, repeating the phrase, ‘‘Guns instead of 
butter.’’ It is true that between 1933 and 1937 Hess made speeches in 
which he expressed a desire for peace and advocated international economic 
cooperation. But nothing which they contained can alter the fact that of 
all the defendants none knew better than Hess how determined Hitler was 
to realize his ambitions, how fanatical and violent a man he was, and how 
little likely he was to refrain from resort to force, if this was the only way 
in which he could achieve his aims. 

Hess was an informed and willing participant in German aggression 
against Austria, Czechoslovakia, and Poland. He was in touch with the 
illegal Nazi Party in Austria throughout the entire period between the 
murder of Dollfuss, and the Anschluss, and gave instructions to it during 
that period. Hess was in Vienna on 12 March 1938 when the German 
troops moved in; and on 13 March 1938 he signed the law for the reunion 
of Austria within the German Reich. <A law of 10 June 1939 provided 
for his participation in the administration of Austria. On 24 July 1938 
he made a speech in commemoration of the unsuccessful putsch by Austrian 
National Socialists which had been attempted four years before, praising 
the steps leading up to Anschluss and defending the occupation of Austria 
by Germany. 

In the summer of 1938 Hess was in active touch with Henlein, Chief of 
the Sudeten German Party in Czechoslovakia. On 27 September 1938, at 
the time of the Munich crisis, he arranged with Keitel to carry out the in- 
structions of Hitler to make the machinery of the Nazi Party available for 
a secret mobilization. On 14 April 1939 Hess signed a decree setting up 
the Government of the Sudetenland as an integral part of the Reich; and 
an ordinance of 10 June 1939 provided for his participation in the adminis- 
tration of the Sudetenland. On 7 November 1938 Hess absorbed Henlein’s 
Sudeten German Party into the Nazi Party, and made a speech in which he 
emphasized that Hitler had been prepared to resort to war if this had been 
necessary to acquire the Sudetenland. 

On 27 August 1939 when the attack on Poland had been temporarily post- 
poned in an attempt to induce Great Britain to abandon its guarantee to 
Poland, Hess publicly praised Hitler’s ‘‘magnanimous offer’’ to Poland, 
and attacked Poland for agitating for war and England for being responsi- 
ble for Poland’s attitude. After the invasion of Poland Hess signed de- 
erees incorporating Danzig and certain Polish territories into the Reich, 
and setting up the General Government (Poland). 

These specific steps which this defendant took in support of Hitler’s plans 
for aggressive action do not indicate the full extent of his responsibility. 
Until his flight to England, Hess was Hitler’s closest personal confidant. 
Their relationship was such that Hess must have been informed of Hitler’s 
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aggressive plans when they came into existence. And he took action to 
carry out these plans whenever action was necessary. 

With him on his flight to England, Hess carried certain peace proposals 
which he alleged Hitler was prepared to accept. It is significant to note 
that this flight took place only 10 days after the date on which Hitler fixed, 
22 June 1941, as the time for attacking the Soviet Union. In conversations 
earried on after his arrival in England Hess wholeheartedly supported all 
Germany’s aggressive actions up to that time, and attempted to justify 
Germany’s action in connection with Austria, Czechoslovakia, Poland, Nor- 
way, Denmark, Belgium, and the Netherlands. He blamed England and 
France for the war. 


War Crimes and Crimes against Humanity 


There is evidence showing the participation of the Party Chancellery, 
under Hess, in the distribution of orders connected with the commission of 
War Crimes; that Hess may have had knowledge of, even if he did not par- 
ticipate in, the crimes that were being committed in the East, and proposed 
laws discriminating against Jews and Poles; and that he signed decrees 
forcing certain groups of Poles to accept German citizenship. The Tri- 
bunal, however, does not find that the evidence sufficiently connects Hess 
with those crimes to sustain a finding of guilt. 

As previously indicated the Tribunal found, after a full medical examina- 
tion and report on the condition of this defendant, that he should be tried, 
without any postponement of his case. Since that time further motions 
have been made that he should again be examined. These the Tribunal 
denied, after having had a report from the prison psychologist. That Hess 
acts in an abnormal manner, suffers from loss of memory, and has mentally 
deteriorated during this Trial, may be true. But there is nothing to show 
that he does not realize the nature of the charges against him, or is in- 
capable of defending himself. He was ably represented at the Trial by 
counsel, appointed for that purpose by the Tribunal. There is no sugges- 
tion that Hess was not completely sane when the acts charged against him 
were committed. 


Conclusion 


The Tribunal finds the Defendant Hess guilty on Counts One and Two; 
and not guilty on Counts Three and Four. 


Von RIBBENTROP 


Von Ribbentrop is indicted under all four Counts. He joined the Nazi 
Party in 1932. By 1933 he had been made Foreign Policy Adviser to Hit- 
ler, and in the same year the representative of the Nazi Party on foreign 
policy. In 1934 he was appointed Delegate for Disarmament Questions, 
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and in 1935 Minister Plenipotentiary at Large, a capacity in which he nego- 
tiated the Anglo-German Naval Agreement in 1935 and the Anti-Comintern 
Pact in 1936. On 11 August 1936 he was appointed Ambassador to Eng- 
land. On 4 February 1938 he succeeded Von Neurath as Reichsminister for 
Foreign Affairs as part of the general reshuffle which accompanied the dis- 
missal of Von Fritsch and Von Blomberg. 


Crimes against Peace 


Von Ribbentrop was not present at the Hossbach Conference held on 5 
November 1937, but on 2 January 1938, while still Ambassador to England, 
he sent a memorandum to Hitler indicating his opinion that a change in the 
status quo in the East in the German sense could only be carried out by 
force and suggesting methods to prevent England and France from inter- 
vening in a European war fought to bring about such a change. When 
Von Ribbentrop became Foreign Minister Hitler told him that Germany 
still had four problems to solve, Austria, Sudetenland, Memel, and Danzig, 
and mentioned the possibility of ‘‘some sort of a show-down’’ or ‘‘military 
settlement’’ for their solution. 

On 12 February 1938 Von Ribbentrop attended the conference between 
Hitler and Schuschnigg at which Hitler, by threats of invasion, forced 
Schuschnigg to grant a series of concessions designed to strengthen the 
Nazis in Austria, including the appointment of Seyss-Inquart as Minister 
of Security and Interior, with control over the police. Von Ribbentrop was 
in London when the occupation of Austria was actually carried out and, 
on the basis of information supplied him by Goring, informed the British 
Government that Germany had not presented Austria with an ultimatum, 
but had intervened in Austria only to prevent civil war. On 13 March 1938 
Von Ribbentrop signed the law incorporating Austria into the German 
Reich. 

Von Ribbentrop participated in the aggressive plans against Czecho- 
slovakia. Beginning in March 1938, he was in close touch with the Sudeten 
Germany Party and gave them instructions which had the effect of keeping 
the Sudeten German question a live issue which might serve as an excuse 
for the attack which Germany was planning against Czechoslovakia. In 
August 1938 he participated in a conference for the purpose of obtaining 
Hungarian support in the event of a war with Czechoslovakia. After the 
Munich Pact he continued to bring diplomatic pressure with the object of 
occupying the remainder of Czechoslovakia. He was instrumental in in- 
ducing the Slovaks to proclaim their independence. He was present at the 
conference of 14-15 March 1939 at which Hitler, by threats of invasion, 
compelled President Hacha to consent to the German occupation of Czecho- 
slovakia. After the German troops had marched in, Von Ribbentrop 
signed the law establishing a protectorate over Bohemia and Moravia. 
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Von Ribbentrop played a particularly significant role in the diplomatic 
activity which led up to the attack on Poland. He participated in a con- 
ference held on 12 August 1939, for the purpose of obtaining Italian sup- 
port if the attack should lead to a general European war. Von Ribbentrop 
discussed the German demands with respect to Danzig and the Polish Cor- 
ridor with the British Ambassador in the period from 25 August to 30 
August 1939, when he knew that the German plans to attack Poland had 
merely been temporarily postponed in an attempt to induce the British 
to abandon their guarantee to the Poles. The way in which he carried out 
these discussions makes it clear that he did not enter them in good faith in 
an attempt to reach a settlement of the difficulties between Germany and 
Poland. 

Von Ribbentrop was advised in advance of the attack on Norway and 
Denmark and of the attack on the Low Countries, and prepared the official 
Foreign Office memoranda attempting to justify these aggressive actions. 

Von Ribbentrop attended the conference on 20 January 1941, at which 
Hitler and Mussolini discussed the proposed attack on Greece, and the con- 
ference in January 1941, at which Hitler obtained from Antonescu permis- 
sion for German troops to go through Rumania for this attack. On 25 
March 1941, when Yugoslavia adhered to the Axis Tri-partite Pact, Von 
Ribbentrop had assured Yugoslavia that Germany would respect its sov- 
ereignty and territorial integrity. On 27 March 1941 he attended the 
meeting, held after the coup d’état in Yugoslavia, at which plans were made 
to carry out Hitler’s announced intention to destroy Yugoslavia. 

Von Ribbentrop attended a conference in May 1941 with Hitler and 
Antonescu relating to Rumanian participation in the attack on the U.S.S.R. 
He also consulted with Rosenberg in the preliminary planning for the po- 
litical exploitation of Soviet territories and in July 1941, after the out- 
break of war, urged Japan to attack the Soviet Union. 


War Crimes and Crimes against Humanity 


Von Ribbentrop participated in a meeting of 6 June 1944, at which it was 
agreed to start a program under which Allied aviators carrying out ma- 
chine gun attacks on the civilian population should be lynched. In De- 
cember 1944 Von Ribbentrop was informed of the plans to murder one of 
the French generals held as a prisoner of war and directed his subordinates 
to see that the details were worked out in such a way as to prevent its detec- 
tion by the protecting powers. Von Ribbentrop is also responsible for War 
Crimes and Crimes against Humanity because of his activities with respect 
to oceupied countries and Axis satellites. The top German official in both 
Denmark and Vichy France was a Foreign Office representative, and Von 
Ribbentrop is therefore responsible for the general economic and political 
policies put into effect in the occupation of those countries. He urged the 
Italians to adopt a ruthless occupation policy in Yugoslavia and Greece. 
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He played an important part in Hitler’s ‘‘final solution’’ of the Jewish 
question. In September 1942 he ordered the German diplomatic repre- 
sentatives accredited to various Axis satellites to hasten the deportation of 
Jews to the East. In June 1942 the German Ambassador to Vichy re- 
quested Laval to turn over 50,000 Jews for deportation to the East. On 25 
February 1943 Von Ribbentrop protested to Mussolini against Italian slow- 
ness in deporting Jews from the Italian occupation zone of France. On 17 
April 1943 he took part in a conference between Hitler and Horthy on the 
deportation of Jews from Hungary and informed Horthy that the ‘‘ Jews 
must either be exterminated or taken to concentration camps.’’ At the 
same conference Hitler had likened the Jews to ‘‘tuberculosis bacilli’’ and 
said if they did not work they were to be shot. 

Von Ribbentrop’s defense to the charges made against him is that Hitler 
made all the important decisions and that he was such a great admirer and 
faithful follower of Hitler that he never questioned Hitler’s repeated asser- 
tions that he wanted peace or the truth of the reasons that Hitler gave in 
explaining aggressive action. The Tribunal does not consider this explana- 
tion to be true. Von Ribbentrop participated in all of the Nazi aggres- 
sions from the occupation of Austria to the invasion of the Soviet Union. 
Although he was personally concerned with the diplomatic rather than the 
military aspect of these actions, his diplomatic efforts were so closely con- 
nected with war that he could not have remained unaware of the aggressive 
nature of Hitler’s actions. In the administration of territories over which 
Germany acquired control by illegal invasion Von Ribbentrop also assisted 
in carrying out criminal policies, particularly those involving the extermi- 
nation of the Jews. There is abundant evidence, moreover, that Von Rib- 
bentrop was in complete sympathy with all the main tenets of the National 
Socialist creed, and that his collaboration with Hitler and with other de- 
fendants in the commission of Crimes against Peace, War Crimes, and 
Crimes against Humanity was whole-hearted. It was because Hitler’s 
policy and plans coincided with his own ideas that Von Ribbentrop served 
him so willingly to the end. 


Conclusion 


The Tribunal finds that Von Ribbentrop is guilty on all four Counts. 


KEITEL 


Keitel is indicted on all four Counts. He was Chief of Staff to the then 
Minister of War Von Blomberg from 1935 to 4 February 1938; on that day 
Hitler took command of the Armed Forces, making Keitel Chief of the High 
Command of the Armed Forces. Keitel did not have command authority 
over the three Wehrmacht branches which enjoyed direct access to the Su- 
preme Commander. OKW was in effect Hitler’s military staff. 
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Crimes against Peace 


Keitel attended the Schuschnigg conference in February 1938 with two 
other generals. Their presence, he admitted, was a ‘‘military demonstra- 
tion,’’ but since he had been appointed OKW Chief just one week before 
he had not known why he had been summoned. Hitler and Keitel then 
continued to put pressure on Austria with false rumors, broadcasts, and 
troop maneuvers. Keitel made the military and other arrangements, and 
Jodl’s diary noted ‘‘the effect is quick and strong.’’ When Schuschnigg 
ealled his plebiscite, Keitel that night briefed Hitler and his generals, and 
Hitler issued ‘‘Case Otto’’ which Keitel initialed. 

On 21 April 1938 Hitler and Keitel considered making use of a possible 
‘‘ineident,’’ such as the assassination of the German Minister at Prague, to 
preface the attack on Czechoslovakia. Keitel signed many directives and 
memoranda on ‘‘ Fall Gruen,’’ including the directive of 30 May containing 
Hitler’s statement : ‘‘It is my unalterable decision to smash Czechoslovakia 
by military action in the near future.’’ After Munich, Keitel initialed 
Hitler’s directive for the attack on Czechoslovakia, and issued two supple- 
ments. The second supplement said the attack should appear to the outside 
world as ‘‘merely an act of pacification and not a warlike undertaking.’’ 
The OKW Chief attended Hitler’s negotiations with Hacha when the latter 
surrendered. 

Keitel was present on 23 May 1939 when Hitler announced his decision 
“‘to attack Poland at the first suitable opportunity.’’ Already he had 
signed the directive requiring the Wehrmacht to submit its ‘‘ Fall Weiss’’ 
timetable to OKW by 1 May. 

The invasion of Norway and Denmark he discussed on 12 December 1939 
with Hitler, Jodl, and Raeder. By directive of 27 January 1940 the Nor- 
way plans were placed under Keitel’s ‘‘direct and personal guidance.’’ 
Hitler had said on 23 May 1939 he would ignore the neutrality of Belgium 
and the Netherlands, and Keitel signed orders for these attacks on 15 Oc- 
tober, 20 November, and 28 November 1939. Orders postponing this attack 
17 times until spring all were signed by Keitel or Jodl. 

Formal planning for attacking Greece and Yugoslavia had begun in No- 
vember 1940. On 18 March 1941 Keitel heard Hitler tell Raeder complete 
occupation of Greece was a prerequisite to settlement, and also heard Hitler 
decree on 27 March that the destruction of Yugoslavia should take place 
with ‘‘unmerciful harshness.’’ 

Keitel testified that he opposed the invasion of the Soviet Union for mili- 
tary reasons, and also because it would constitute a violation of the Non- 
aggression Pact. Nevertheless he initialed ‘‘Case Barbarossa,’’ signed by 
Hitler on 18 December 1940, and attended the OKW discussion with Hitler 
on 3 February 1941. Keitel’s supplement of 13 March established the rela- 
tionship between the military and political officers. He issued his timetable 
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for the invasion on 6 June 1941, and was present at the briefing of 14 June 
when the generals gave their final reports before attack. He appointed 
Jodl and Warlimont as OKW representatives to Rosenberg on matters con- 
cerning the Eastern Territories. On 16 June he directed all army units to 
earry out the economic directives issued by Goring in the so-called ‘‘Green 
Folder,’’ for the exploitation of Russian territory, food, and raw materials. 


War Crimes and Crimes against Humanity 


On 4 August 1942 Keitel issued a directive that paratroopers were to be 
turned over to the SD. On 18 October Hitler issued the Commando Order 
which was earried out in several instances. After the landing in Nor- 
mandy, Keitel reaffirmed the order, and later extended it to Allied missions 
fighting with partisans. He admits he did not believe the order was legal 
but claims he could not stop Hitler from decreeing it. 

When, on 8 September 1941, OKW issued its ruthless regulations for the 
treatment of Soviet POW’S, Canaris wrote to Keitel that under inter- 
national law the SD should have nothing to do with this matter. On this 
memorandum in Keitel’s handwriting, dated 23 September and initialed 
by him, is the statement : 


‘‘The objections arise from the military concept of chivalrous war- 
fare. This is the destruction of an ideology. Therefore I approve 
and back the measures.’’ 


Keitel testified that he really agreed with Canaris and argued with Hitler, 
but lost. The OKW Chief directed the military authorities to codperate 
with the Einsatzstab Rosenberg in looting cultural property in occupied 
territories. 

Lahousen testified that Keitel told him on 12 September 1939, while 
aboard Hitler’s headquarters train, that the Polish intelligentsia, nobility, 
and Jews were to be liquidated. On 20 October, Hitler told Keitel the intel- 
ligentsia would be prevented from forming a ruling class, the standard of 
living would remain low, and Poland would be used only for labor forces. 
Keitel does not remember the Lahousen conversation, but admits there was 
such a policy and that he had protested without effect to Hitler about it. 

On 16 September 1941 Keitel ordered that attacks on soldiers in the East 
should be met by putting to death 50 to 100 Communists for one German 
soldier, with the comment that human life was less than nothing in the East. 
On 1 October he ordered military commanders always to have hostages to 
execute when soldiers were attacked. When Terboven, the Reich Commis- 
sioner in Norway, wrote Hitler that Keitel’s suggestion that workmen’s rela- 
tives be held responsible for sabotage, could work only if firing squads were 
authorized, Keitel wrote on this memorandum: “‘ Yes, that is the best.”’ 

On 12 May 1941, five weeks before the invasion of the Soviet Union, OKW 
urged upon Hitler a directive of OKH that political commissars be liqui- 
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dated by the Army, Keitel admitted the directive was passed on to field 
commanders. And on 13 May Keitel signed an order that civilians sus- 
pected of offenses against troops should be shot without trial, and that 
prosecution of German soldiers for offenses against civilians was unneces- 
sary. On 27 July all copies of this directive were ordered destroyed with- 
out affecting its validity. Four days previously he had signed another or- 
der that legal punishment was inadequate and troops should use terrorism. 

On 7 December 1941, as already discussed in this opinion, the so-called 
‘‘Nacht und Nebel’’ Decree, over Keitel’s signature, provided that in occu- 
pied territories civilians who had been accused of crimes of resistance 
against the army of occupation would be tried only if a death sentence was 
likely ; otherwise they would be handed to the Gestapo for transportation 
to Germany. 

Keitel directed that Russian POW’s be used in German war industry. 
On 8 September 1942 he ordered Freneh, Dutch, and Belgian citizens to 
work on the construction of the Atlantic Wall. He was present on 4 Janu- 
ary 1944 when Hitler directed Sauckel to obtain 4 million new workers 
from occupied territories. 

In the face of these documents Keitel does not deny his connection with 
these acts. Rather, his defense relies on the fact that he is a soldier, and 
on the doctrine of ‘‘superior orders,’’ prohibited by Article 8 of the Charter 
as a defense. 

There is nothing in mitigation. Superior orders, even to a soldier, can- 
not be considered in mitigation where crimes as shocking and extensive 
have been committed consciously, ruthlessly, and without military excuse 
or justification. 


Conclusion 


The Tribunal finds Keitel guilty on all four Counts. 


KALTENBRUNNER 


Kaltenbrunner is indicted under Counts One, Three, and Four. He 
joined the Austrian Nazi Party and the SS in 1932. In 1935 he became 
leader of the SS in Austria. After the Anschluss he was appointed Aus- 
trian State Secretary for Security and when this position was abolished in 
1941 he was made Higher SS and Police Leader. On 30 January 1943 he 
was appointed Chief of the Security Police and SD and Head of the Reich 
Security Head Office (RSHA), a position which had been held by Hey- 
drich until his assassination in June 1942. He held the rank of Ober- 
gruppenfiihrer in the SS. 


Crimes against Peace 


As leader of the SS in Austria Kaltenbrunner was active in the Nazi 
intrigue against the Schuschnigg Government. On the night of 11 March 
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1938, after Goring had ordered Austrian National Socialists to seize con- 
trol of the Austrian Government, 500 Austrian SS men under Kalten- 
brunner’s command surrounded the Federal Chancellery and a special 
detachment under the command of his adjutant entered the Federal Chan- 
cellery while Seyss-Inquart was negotiating with President Miklas. But 
there is no evidence connecting Kaltenbrunner with plans to wage agegres- 
sive war on any other front. The Anschluss, although it was an aggressive 
act, is not charged as an aggressive war, and the evidence against Kalten- 
brunner under Count One does not, in the opinion of the Tribunal, show 
his direct participation in any plan to wage such a war. 


War Crimes and Crimes against Humanity 


When he became Chief of the Security Police and SD and Head of the 
RSHA on 30 January 1943, Kaltenbrunner took charge of an organization 
which included the main offices of the Gestapo, the SD, and the Criminal 
Police. As Chief of the RSHA, Kaltenbrunner had authority to order 
protective custody to and release from concentration camps. Orders to 
this effect were normally sent over his signature. Kaltenbrunner was 
aware of conditions in concentration camps. He had undoubtedly visited 
Mauthausen and witnesses testified that he had seen prisoners killed by the 
various methods of execution, hanging, shooting in the back of the neck, and 
gassing, as part of a demonstration. Kaltenbrunner himself ordered the 
execution of prisoners in those camps and his office was used to transmit to 
the camps execution orders which originated in Himmler’s office. At the 
end of the war Kaltenbrunner participated in the arrangements for the 
evacuation of inmates of concentration camps, and the liquidation of many 
of them, to prevent them from being liberated by the Allied armies. 

During the period in which Kaltenbrunner was Head of the RSHA, it 
was engaged in a widespread program of War Crimes and Crimes against 
Humanity. These crimes included the mistreatment and murder of pris- 
oners of war. Einsatz Kommandos operating under the control of the 
Gestapo were engaged in screening of Soviet prisoners of war. Jews, com- 
missars, and others who were thought to be ideologically hostile to the Nazi 
system were reported to the RSHA, which had them transferred to a con- 
centration camp and murdered. An RSHA order issued during Kalten- 
brunner’s regime established the ‘‘Bullet Decree,’’ under which certain 
escaped prisoners of war who were recaptured were taken to Mauthausen 
and shot. The order for the execution of commando troops was extended 
by the Gestapo to include parachutists while Kaltenbrunner was Chief of 
the RSHA. An order signed by Kaltenbrunner instructed the police not 
to interfere with attacks on bailed-out Allied fliers. In December 1944 
Kaltenbrunner participated in the murder of one of the French generals 
held as a prisoner of war. 
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During the period in which Kaltenbrunner was head of the RSHA, the 
Gestapo and SD in occupied territories continued the murder and ill-treat- 
ment of the population, using methods which included torture and con- 
finement in concentration camps, usually under orders to which Kalten- 
brunner’s name was signed. 

The Gestapo was responsible for enforcing a rigid labor discipline on the 
slave laborers and Kaltenbrunner established a series of labor reformatory 
camps for this purpose. When the SS embarked on a slave labor program 
of its own, the Gestapo was used to obtain the needed workers by sending 
laborers to concentration camps. 

The RSHA played a leading part in the ‘‘final solution’’ of the Jewish 
question by the extermination of the Jews. A special section under the 
Amt IV of the RSHA was established to supervise this program. Under 
its direction approximately 6 million Jews were murdered, of which 2 
million were killed by Einsatzgruppen and other units of the Security 
Police. Kaltenbrunner had been informed of the activities of these Ein- 
satzgruppen when he was a Higher SS and Police Leader, and they con- 
tinued to function after he had become Chief of the RSHA. 

The murder of approximately 4 million Jews in concentration camps 
has heretofore been described. This part of the program was also under 
the supervision of the RSHA when Kaltenbrunner was head of that or- 
ganization, and special missions of the RSHA scoured the occupied terri- 
tories and the various Axis satellites arranging for the deportation of Jews 
to these extermination institutions. Kaltenbrunner was informed of these 
activities. A letter which he wrote on 30 June 1944 described the shipment 
to Vienna of 12,000 Jews for that purpose, and directed that all who could 
not work would have to be kept in readiness for ‘‘special action,’’ which 
meant murder. Kaltenbrunner denied his signature to this letter, as he 
did on a very large number of orders on which his name was stamped or 
typed, and, in a few instances, written. It is inconceivable that in matters 
of such importance his signature could have appeared so many times without 
his authority. 

Kaltenbrunner has claimed that when he took office as Chief of the Se- 
curity Police and SD and as Head of the RSHA he did so pursuant to an 
understanding with Himmler under which he was to confine his activities 
to matters involving foreign intelligence, and not to assume over-all con- 
trol over the activities of the RSHA. He claims that the criminal program 
had been started before his assumption of office ; that he seldom knew what 
was going on; and that when he was informed he did what he could to stop 
them. It is true that he showed a special interest in matters involving 
foreign intelligence. But he exercised control over the activities of the 
RSHA, was aware of the crimes it was committing, and was an active par- 
ticipant in many of them. 
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Conclusion 


The Tribunal finds that Kaltenbrunner is not guilty on Count One. He 
is guilty under Counts Three and Four. 


ROSENBERG 


Rosenberg is indicted on all four Counts. He joined the Nazi Party in 
1919, participated in the Munich Putsch of 9 November 1923, and tried to 
keep the illegal Nazi Party together while Hitler was in jail. Recognized 
as the Party’s ideologist, he developed and spread Nazi doctrines in the 
newspapers Volkischer Beobachter and NS Monatshefte, which he edited, 
and in numerous books he wrote. His book, Myth of the Twentieth Cen- 
tury, had a circulation of over a million copies. 

In 1930 Rosenberg was elected to the Reichstag and he became the 
Party’s representative for Foreign Affairs. In April 1933 he was made 
Reichsleiter and head of the Office of Foreign Affairs of the NSDAP (the 
APA). Hitler, in January 1934, appointed Rosenberg his deputy for the 
supervision of the entire spiritual and ideological training of the NSDAP. 
In January 1940, he was designated to set up the ‘‘ Hohe Schule,’’ the Cen- 
ter of National Socialistic Ideological and Educational Research, and he 
organized the ‘‘Einsatzstab Rosenberg’’ in connection with this task. He 
was appointed Reich Minister for the Occupied Eastern Territories on 17 
July 1941. 


Crimes against Peace 


As head of the APA, Rosenberg was in charge of an organization whose 
agents were active in Nazi intrigue in all parts of the world. His own 
reports, for example, claim that the APA was largely responsible for Ru- 
mania’s joining the Axis. As head of the APA, he played an important 
role in the preparation and planning of the attack on Norway. 

Rosenberg, together with Raeder, was one of the originators of the plan 
for attacking Norway. Rosenberg had become interested in Norway as 
early as June 1939, when he conferred with Quisling. Quisling had pointed 
out the importance of the Norwegian coast in the event of a conflict be- 
tween Germany and Great Britain, and stated his fears that Great Britain 
might be able to obtain Norwegian assistance. As a result of this con- 
ference Rosenberg arranged for Quisling to collaborate closely with the 
National Socialists and to receive political assistance by the Nazis. 

When the war broke out Quisling began to express fear of British inter- 
vention in Norway. Rosenberg supported this view, and transmitted to 
Raeder a plan to use Quisling for a cowp in Norway. Rosenberg was in- 
strumental in arranging the conferences in December 1939 between Hitler 
and Quisling which led to the preparation of the attack on Norway, and 
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at which Hitler promised Quisling financial assistance. After these con- 
ferences Hitler assigned to Rosenberg the political exploitation of Norway. 
Two weeks after Norway was occupied, Hitler told Rosenberg that he had 
based his decision to attack Norway ‘‘on the continuous warnings of Quis- 
ling as reported to him by Reichsleiter Rosenberg.’’ 

Rosenberg bears a major responsibility for the formulation and execu- 
tion of occupation policies in the Occupied Eastern Territories. He was 
informed by Hitler on 2 April 1941 of the coming attack against the Soviet 
Union, and he agreed to help in the capacity of a ‘‘Political Adviser.’’ 
On 20 April 1941 he was appointed Commissioner for the Central Control 
of Questions Connected with the East-European Region. In preparing 
the plans for the occupation, he had numerous conferences with Keitel, 
Raeder, Goring, Funk, Von Ribbentrop, and other high Reich authorities. 
In April and May 1941 he prepared several drafts of instructions concern- 
ing the setting up of the administration in the Occupied Eastern Terri- 
tories. On 20 June 1941, two days before the attack on the U.S.S.R., he 
made a speech to his assistants about the problems and policies of occupa- 
tion. Rosenberg attended Hitler’s conference of 16 July 1941, in which 
policies of administration and occupation were discussed. On 17 July 
1941 Hitler appointed Rosenberg Reich Minister for the Occupied Eastern 
Territories, and publicly charged him with responsibility for civil admin- 
istration. 


War Crimes and Crimes against Humanity 


Rosenberg is responsible for a system of organized plunder of both pub- 
lic and private property throughout the invaded countries of Europe. 
Acting under Hitler’s orders of January 1940 to set up the ‘‘ Hohe Schule,’’ 
he organized and directed the ‘‘Einsatzstab Rosenberg,’’ which plundered 
museums and libraries, confiscated art treasures and collections, and pil- 
laged private houses. His own reports show the extent of the confiscations. 
In ‘‘ Action-M’’ (Mobel), instituted in December 1941 at Rosenberg’s sug- 
gestion, 69,619 Jewish homes were plundered in the West, 38,000 of them 
in Paris alone, and it took 26,984 railroad cars to transport the confiscated 
furnishings to Germany. As of 14 July 1944, more than 21,903 art objects 
including famous paintings and museum pieces, had been seized by the 
Einsatzstab in the West. 

With his appointment as Reich Minister for Occupied Eastern Territo- 
ries on 17 July 1941, Rosenberg became the supreme authority for those 
areas. He helped to formulate the policies of Germanization, exploitation, 
forced labor, extermination of Jews and opponents of Nazi rule, and he set 
up the administration which carried them out. He took part in the con- 
ference of 16 July 1941, in which Hitler stated that they were faced with 
the task of ‘‘eutting up the giant cake according to our needs, in order to 
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be able: first, to dominate it; second, to administer it ; and third, to exploit 
it,’’ and indicated that ruthless action was contemplated. Rosenberg ac- 
cepted his appointment on the following day. 

Rosenberg had knowledge of the brutal treatment and terror to which 
the Eastern people were subjected. He directed that the Hague Rules of 
Land Warfare were not applicable in the Oceupied Eastern Territories. 
He had knowledge of and took an active part in stripping the Eastern 
Territories of raw materials and foodstuffs, which were all sent to Ger- 
many. He stated that feeding the German People was first on the list of 
claims on the East, and that the Soviet People would suffer thereby. His 
directives provided for the segregation of Jews, ultimately in ghettos. 
His subordinates engaged in mass killings of Jews, and his civil adminis- 
trators in the East considered that cleansing the Eastern Oceupied Terri- 
tories of Jews was necessary. In December 1941 he made the suggestion 
to Hitler that in a case of shooting 100 hostages, Jews only be used. Rosen- 
berg had knowledge of the deportation of laborers from the East, of the 
methods of ‘‘recruiting’’ and the transportation horrors, and of the treat- 
ment Eastern laborers received in the Reich. He gave his civil adminis- 
trators quotas of laborers to be sent to the Reich, which had to be met by 
whatever means necessary. His signature of approval appears on the 
order of 14 June 1944 for the ‘‘Heu Aktion,’’ the apprehension of 40,000 
to 50,000 youths, aged 10-14, for shipment to the Reich. 

Upon occasion Rosenberg objected to the excesses and atrocities com- 
mitted by his subordinates, notably in the case of Koch, but these excesses 
continued and he stayed in office until the end. 


Conclusion 


The Tribunal finds that Rosenberg is guilty on all four Counts. 


FRANK 


Frank is indicted under Counts One, Three, and Four. Frank joined 
the Nazi Party in 1927. He became a member of the Reichstag in 1930, 
the Bavarian State Minister of Justice in March 1933, and when this posi- 
tion was incorporated into the Reich Government in 1934, Reich Minister 
without Portfolio. He was made a Reichsleiter of the Nazi Party in charge 
of Legal Affairs in 1933, and in the same year President of the Academy 
of German Law. Frank was also given the honorary rank of Obergruppen- 
fiihrer in the SA. In 1942 Frank became involved in a temporary dispute 
with Himmler as to the type of legal system which should be in effect in 
Germany. During the same year he was dismissed as Reichsleiter of the 
Nazi Party and as President of the Academy of German Law. 
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Crimes against Peace 


The evidence has not satisfied the Tribunal that Frank was sufficiently 
connected with the common plan to wage aggressive war to allow the 
Tribunal to convict him on Count One. 


War Crimes and Crimes against Humanity 


Frank was appointed Chief Civil Administration Officer for occupied 
Polish territory and, on 12 October 1939, was made Governor General of 
the occupied Polish territory. On 3 October 1939 he described the policy 
which he intended to put into effect by stating: ‘‘Poland shall be treated 
like a colony ; the Poles will become the slaves of the Greater German World 
Empire.’’ The evidence establishes that this occupation policy was based 
on the complete destruction of Poland as a national entity, and a ruthless 
exploitation of its human and economic resources for the German war effort. 
All opposition was crushed with the utmost harshness. A reign of terror 
was instituted, backed by summary police courts which ordered such ae- 
tions as the public shootings of groups of 20 to 200 Poles, and the wide- 
spread shootings of hostages. The concentration camp system was intro- 
duced in the General Government by the establishment of the notorious 
Treblinka and Maidaneck camps. As early as 6 February 1940, Frank 
gave an indication of the extent of this reign of terror by his cynical com- 
ment to a newspaper reporter on Von Neurath’s poster announcing the 
execution of the Czech students: ‘‘If I wished to order that one should hang 
up posters about every seven Poles shot, there would not be enough forests 
in Poland with which to make the paper for these posters.’’ On 30 May 
1940 Frank told a police conference that he was taking advantage of the 
offensive in the West which diverted the attention of the world from 
Poland to liquidate thousands of Poles who would be likely to resist Ger- 
man domination of Poland, including ‘‘the leading representatives of the 
Polish intelligentsia.’’ Pursuant to these instructions the brutal A.B. 
action was begun under which the Security Police and SD earried out 
these exterminations which were only partially subjected to the restraints 
of legal procedure. On 2 October 1943 Frank issued a decree under which 
any non-Germans hindering German construction in the General Govern- 
ment were to be tried by summary courts of the Security Police and SD 
and sentenced to death. 

The economic demands made on the General Government were far in 
excess of the needs of the army of occupation, and were out of all propor- 
tion to the resources of the country. The food raised in Poland was shipped 
to Germany on such a wide scale that the rations of the population of the 
occupied territories were reduced to the starvation level, and epidemics 
were widespread. Some steps were taken to provide for the feeding of 
the agricultural workers who were used to raise the crops, but the require- 
ments of the rest of the population were disregarded. It is undoubtedly 
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true, as argued by counsel for the Defense, that some suffering in the Gen- 
eral Government was inevitable as a result of the ravages of war and the 
economic confusion resulting therefrom. But the suffering was increased 
by a planned policy of economic exploitation. 

Frank introduced the deportion of slave laborers to Germany in the very 
early stages of his administration. On 25 January 1940 he indicated his 
intention of deporting 1 million laborers to Germany, suggesting on 10 
May 1940 the use of police raids to meet this quota. On 18 August 1942 
Frank reported that he had already supplied 800,000 workers for the Reich, 
and expected to be able to supply 140,000 more before the end of the year. 

The persecution of the Jews was immediately begun in the General 
Government. The area originally contained from 2% million to 3% million 
Jews. They were forced into ghettos, subjected to discriminatory laws, 
deprived of the food necessary to avoid starvation, and finally systemati- 
cally and brutally exterminated. On 16 December 1941 Frank told the 
Cabinet of the Governor General: ‘‘We must annihilate the Jews, wherever 
we find them and wherever it is possible, in order to maintain there the 
structure of the Reich as a whole.’’ By 25 January 1944, Frank estimated 
that there were only 100,000 Jews left. 

At the beginning of his testimony, Frank stated that he had a feeling of 
‘terrible guilt’’ for the atrocities committed in the occupied territories. 
But his defense was largely devoted to an attempt to prove that he was not 
in fact responsible; that he ordered only the necessary pacification meas- 
ures; that the excesses were due to the activities of the police which were 
not under his control; and that he never even knew of the activities of the 
concentration camps. It had also been argued that the starvation was due 
to the aftermath of the war and policies carried out under the Four Year 
Plan; that the forced labor program was under the direction of Sauckel; 
and that the extermination of the Jews was by the police and SS under 
direct orders from Himmler. 

It is undoubtedly true that most of the criminal program charged 
against Frank was put into effect through the police, that Frank had juris- 
dictional difficulties with Himmler over the control of the police, and that 
Hitler resolved many of these disputes in favor of Himmler. It therefore 
may well be true that some of the crimes committed in the General Gov- 
ernment were committed without the knowledge of Frank, and even occa- 
sionally despite his opposition. It may also be true that some of the 
criminal policies put into effect in the General Government did not originate 
with Frank but were carried out pursuant to orders from Germany. But 
it is also true that Frank was a willing and knowing participant in the use 
of terrorism in Poland; in the economic exploitation of Poland in a way 
which led to the death by starvation of a large number of people; in the 
deportation to Germany as slave laborers of over a million Poles; and in a 
program involving the murder of at least 3 million Jews. 
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Conclusion 


The Tribunal finds that Frank is not guilty on Count One but guilty 
under Counts Three and Four. 


Frick is indicted on all four Counts. Recognized as the chief Nazi ad- 
ministrative specialist and bureaucrat, he was appointed Reichsminister of 
the Interior in Hitler’s first Cabinet. He retained this important position 
until August 1943, when he was appointed Reich Protector of Bohemia and 
Moravia. In connection with his duties at the center of all internal and 
domestic administration, he became the Prussian Minister of the Interior, 
Reich Director of Elections, General Plenipotentiary for the Administra- 
tion of the Reich, and a member of the Reich Defense Council, the Minis- 
terial Council for Defense of the Reich, and the ‘‘Three Man College.’’ As 
the several countries incorporated into the Reich were overrun, he was 
placed at the head of the central offices for their incorporation. 

Though Frick did not officially join the Nazi Party until 1925, he had 
previously allied himself with Hitler and the National Socialist cause dur- 
ing the Munich Putsch, while he was an official in the Munich Police De- 
partment. Elected to the Reichstag in 1924, he became a Reichsleiter as 
leader of the National Socialist faction in that body. 


Crimes against Peace 


An avid Nazi, Frick was largely responsible for bringing the German 
Nation under the complete control of the NSDAP. After Hitler became 
Reich Chancellor, the new Minister of the Interior immediately began to 
incorporate local governments under the sovereignty of the Reich. The 
numerous laws he drafted, signed, and administered abolished all opposi- 
tion parties and prepared the way for the Gestapo and their concentration 
camps to extinguish all individual opposition. He was largely responsible 
for the legislation which suppressed the trade unions, the church, the Jews. 
He performed this task with ruthless efficiency. 

Before the date of the Austrian aggression Frick was concerned only 
with domestic administration within the Reich. The evidence does not 
show that he participated in any of the conferences at which Hitler out- 
lined his aggressive intentions. Consequently the Tribunal takes the view 
that Frick was not a member of the common plan or conspiracy to wage 
aggressive war as defined in this Judgment. 

Six months after the seizure of Austria, under the provisions of the 
Reich Defense Law of 4 September 1938, Frick became General Plenipo- 
tentiary for the Administration of the Reich. He was made responsible 
for war administration, except the military and economic, in the event of 
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Hitler’s proclaiming a state of defense. The Reich Ministries of Justice, 
Education, Religion, and the Office of Spatial Planning were made sub- 
ordinate to him. Performing his allotted duties, Frick devised an admin- 
istrative organization in accordance with wartime standards. According 
to his own statement, this was actually put into operation after Germany 
decided to adopt a policy of war. 

Frick signed the law of 13 March 1938 which united Austria with the 
Reich, and he was made responsible for its accomplishment. In setting 
up German administration in Austria, he issued decrees which introduced 
German law, the Nuremberg decrees, the Military Service Law, and he pro- 
vided for police security by Himmler. 

He also signed the laws incorporating into the Reich the Sudetenland, 
Memel, Danzig, the Eastern territories (West Prussia and Posen), and 
Eupen, Malmedy, and Moresnot. He was placed in charge of the actual 
incorporation, and of the establishment of German administration over 
these territories. He signed the law establishing the Protectorate of Bo- 
hemia and Moravia. ' 

As the head of the Central Offices for Bohemia and Moravia, the Govern- 
ment General, and Norway, he was charged with obtaining close codpera- 
tion between the German officials in these occupied countries and the su- 
preme authorities of the Reich. He supplied German civil servants for 
the administrations in all occupied territories, advising Rosenberg as to their 
assignment in the Occupied Eastern Territories. He signed the laws ap- 
pointing Terboven Reich Commissioner to Norway and Seyss-Inquart to 
Holland. 


War Crimes and Crimes against Humanity 


Always rabidly anti-Semitic, Frick drafted, signed, and administered 
many laws designed to eliminate Jews from German life and economy. 
His work formed the basis of the Nuremberg Decrees, and he was active in 
enforcing them. Responsible for prohibiting Jews from following various 
professions, and for confiscating their property, he signed a final decree 
in 1943, after the mass destruction of Jews in the East, which placed them 
‘‘outside the law’’ and handed them over to the Gestapo. These laws paved 
the way for the ‘‘final solution,’’ and were extended by Frick to the incor- 
porated territories and to certain of the occupied territories. While he was 
Reich Protector of Bohemia and Moravia, thousands of Jews were trans- 
ferred from the Terezin Ghetto in Czechoslovakia to Auschwitz, where they 
were killed. He issued a decree providing for special penal laws against 
Jews and Poles in the Government General. 

The police officially fell under the jurisdiction of the Reichsminister of 
the Interior. But Frick actually exercised little control over Himmler and 
police matters. However, he signed the law appointing Himmler Chief of 
the German Police, as well as the decrees establishing Gestapo jurisdiction 
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over concentration camps and regulating the execution of orders for pro- 
tective custody. From the many complaints he received, and from the testi- 
mony of witnesses, the Tribunal concludes that he knew of atrocities com- 
mitted in these camps. With knowledge of Himmler’s methods, Frick 
signed decrees authorizing him to take necessary security measures in cer- 
tain of the incorporated territories. What these ‘‘security measures’’ 
turned out to be has already been dealt with. 

As the Supreme Reich Authority in Bohemia and Moravia, Frick bears 
general responsibility for the acts of oppression in that territory after 20 
August 1943, such as terrorism of the population, slave labor, and the de- 
portation of Jews to the concentration camps for extermination. It is true 
that Frick’s duties as Reich Protector were considerably more limited than 
those of his predecessor, and that he had no legislative and limited personal 
executive authority in the Protectorate. Nevertheless, Frick knew full well 
what the Nazi policies of occupation were in Europe, particularly with re- 
spect to Jews, at that time, and by accepting the office of Reich Protector 
he assumed responsibility for carrying out those policies in Bohemia and 
Moravia. 

German citizenship in the occupied countries as well as in the Reich came 
under his jurisdiction while he was Minister of the Interior. Having cre- 
ated a racial register of persons of German extraction, Frick conferred Ger- 
man citizenship on certain groups of citizens of foreign countries. He is 
responsible for Germanization in Austria, Sudetenland, Memel, Danzig, 
Eastern territories (West Prussia and Posen), and Eupen, Malmedy, and 
Moresnot. He forced on the citizens of these territories, German law, Ger- 
man courts, German education, German police security, and compulsory 
military service. 

During the war nursing homes, hospitals, and asylums in which eutha- 
nasia was practiced as described elsewhere in this Judgment, came under 
Frick’s jurisdiction. He had knowledge that insane, sick, and aged people, 
“useless eaters,’’ were being systematically put to death. Complaints of 
these murders reached him, but he did nothing to stop them. A report of 
the Czechoslovak War Crimes Commission estimated that 275,000 mentally 
deficient and aged people, for whose welfare he was responsible, fell victim 
to it. 

Conclusion 


The Tribunal finds that Frick is not guilty on Count One. He is guilty 
on Counts Two, Three, and Four. 


STREICHER 


Streicher is indicted on Counts One and Four. One of the earliest mem- 
bers of the Nazi Party, joining in 1921, he took part in the Munich Putsch. 
From 1925 to 1940 he was Gauleiter of Franconia. Elected to the Reich- 
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stag.in 1933, he was an honorary general in the SA. His persecution of the 
Jews was notorious. He was the publisher of Der Stiirmer, an anti-Semitic 
weekly newspaper, from 1923 to 1945 and was its editor until 1933. 


Crimes against Peace 


Streicher was a staunch Nazi and supporter of Hitler’s main policies. 
There is no evidence to show that he was every within Hitler’s inner circle 
of advisers; nor during his career was he closely connected with the formu- 
lation of the policies which led to war. He was never present, for example, 
at any of the important conferences when Hitler explained his decisions to 
his leaders. Although he was a Gauleiter there is no evidence to prove that 
he had acknowledge of those policies. In the opinion of the Tribunal, the 
evidence fails to establish his connection with the conspiracy or common 
plan to wage aggressive war as that conspiracy has been elsewhere defined 
in this Judgment. 


Crimes against Humanity 


For his 25 years of speaking, writing, and preaching hatred of the Jews, 
Streicher was widely known as ‘‘Jew-Baiter Number One.’’ In his speeches 
and articles, week after week, month after month, he infected the German 
mind with the virus of anti-Semitism, and incited the German people to 
active persecution. Each issue of Der Stiirmer, which reached a circulation 


of 600,000 in 1935, was filled with such articles, often lewd and disgusting. 

Streicher had charge of the Jewish boycott of 1 April 1933. He advo- 
cated the Nuremberg Decrees of 1935. He was responsible for the demoli- 
tion on 10 August 1938, of the synagogue in Nuremberg. And on 10 No- 
vember 1938 he spoke publicly in support of the Jewish pogrom which was 
taking place at that time. 

But it was not only in Germany that this defendant advocated his doc- 
trines. As early as 1938 he began to call for the annihilation of the Jewish 
race. Twenty-three different articles of Der Stiirmer between 1938 and 
1941 were produced in evidence, in which extermination ‘‘root and branch’’ 
was preached. Typical of his teachings was a leading article in September 
1938 which termed the Jew a germ and a pest, not a human being, but ‘‘a 
parasite, an enemy, an evil-doer, a disseminator of diseases who must be de- 
stroyed in the interest of mankind.’’ Other articles urged that only when 
world Jewry had been annihilated would the Jewish problem have been 
solved, and predicted that 50 years hence the Jewish graves ‘‘will proclaim 
that this people of murderers and criminals has after all met its deserved 
fate.’’ Streicher, in February 1940, published a letter from one of Der 
Stiirmer’s readers which compared Jews with swarms of locusts which 
must be exterminated completely. Such was the poison Streicher injected 
into the minds of thousands of Germans which caused them to follow the 
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National Socialist policy of Jewish persecution and extermination. A lead- 
ing article of Der Stiirmer in May 1939 shows clearly his aim: 


‘‘A punitive expedition must come against the Jews in Russia. A 
punitive expedition which will provide the same fate for them that 
every murderer and criminal must expect: Death sentence and execu- 
tion. The Jews in Russia must be killed. They must be exterminated 
root and branch.’’ 


As the war in the early stages proved successful in acquiring more and more 
territory for the Reich, Streicher even intensified his efforts to incite the 
Germans against the Jews. In the record are 26 articles from Der Stiirmer, 
published between August 1941 and September 1944, 12 by Streicher’s own 
hand, which demanded annihilation and extermination in unequivocal 
terms. He wrote and published on 25 December 1941: 


‘*Tf the danger of the reproduction of that curse of God in the Jew- 
ish blood is finally to come to an end, then there is only one way—the 
extermination of that people whose father is the devil.’’ 


And in February 1944 his own article stated: 


‘“ Whoever does what a Jew does is a scoundrel, a criminal. And he 
who repeats and wishes to copy him deserves the same fate, annihila- 
tion, death.”’ 


With knowledge of the extermination of the Jews in the Occupied East- 
ern Territory, this defendant continued to write and publish his propa- 


ganda of death. Testifying in this trial, he vehemently denied any knowl- 
edge of mass executions of Jews. But the evidence makes it clear that he 
continually received current information on the progress of the ‘‘ final solu- 
tion.’’ His press photographer was sent to visit the ghettos of the East in 
the spring of 1943, the time of the destruction of the Warsaw ghetto. The 
Jewish newspaper, Israelitisches Wochenblatt, which Streicher received 
and read, carried in each issue accounts of Jewish atrocities in the East, 
and gave figures on the number of Jews who had been deported and killed. 
For example, issues appearing in the summer and fall of 1942 reported the 
death of 72,729 Jews in Warsaw, 17,542 in Lodz, 18,000 in Croatia, 125,000 
in Rumania, 14,000 in Latvia, 85,000 in Yugoslavia, 700,000 in all of Po- 
land. In November 1948 Streicher quoted verbatim an article from the 
Israelitisches Wochenblatt which stated that Jews had virtually disappeared 
from Europe, and commented ‘‘That is not a Jewish lie.’’ In December 
1942, referring to an article in the London Times about the atrocities, aim- 
ing at extermination, Streicher said that Hitler had given warning that the 
second World War would lead to the destruction of Jewry. In January 
1943 he wrote and published an article which said that Hitler’s prophecy 
was being fulfilled, that world Jewry was being extirpated, and that it 
was wonderful to know that Hitler was freeing the world of its Jewish 
tormentors. 
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In the face of the evidence before the Tribunal it is idle for Streicher to 
suggest that the solution of the Jewish problem which he favored was 
strictly limited to the classification of Jews as aliens, and the passing of 
discriminatory legislation such as the Nuremberg Laws, supplemented if 
possible by international agreement on the creation of a Jewish State some- 
where in the world, to which all Jews should emigrate. 

Streicher’s incitement to murder and extermination at the time when 
Jews in the East were being killed under the most horrible conditions 
clearly constitutes persecution on political and racial grounds in connection 
with War Crimes, as defined by the Charter, and constitutes a Crime 
against Humanity. 


Conclusion 


The Tribunal finds that Streicher is not guilty on Count One, but that 
he is guilty on Count Four. 


FuNK 


Funk is indicted under all four Counts. Funk, who had previously been 
a financial journalist, joined the Nazi Party in 1931, and shortly thereafter 
became one of Hitler’s personal economic advisers. On 30 January 1933 
Funk was made Press Chief in the Reich Government, and on 11 March 
1933 became Under Secretary in the Ministry of Propaganda and shortly 


thereafter a leading figure in the various Nazi organizations which were 
used to control the press, films, music and publishing houses. He took 
office as Minister of Economics and Plenipotentiary General for War Econ- 
omy in early 1938 and as President of the Reichsbank in January 1939. 
He succeeded Schacht in all three of these positions. He was made a mem- 
ber of the Ministerial Council for the Defense of the Reich in August 1939, 
and a member of the Central Planning Board in September 1943. 


Crimes against Peace 


Funk became active in the economic field after the Nazi plans to wage ag- 
gressive war had been clearly defined. One of his representatives attended 
a conference on 14 October 1938, at which Goring announced a gigantic in- 
crease in armaments and instructed the Ministry of Economies to increase 
exports to obtain the necessary exchange. On 28 January 1939 one of 
Funk’s subordinates sent a memorandum to the OKW on the use of pris- 
oners of war to make up labor deficiencies which would arise in case of 
mobilization. On 30 May 1939 the Under Secretary of the Ministry of 
Economies attended a meeting at which detailed plans were made for the 
finaneing of the war. 

On 25 August 1939 Funk wrote a letter to Hitler expressing his gratitude 
that he was able to participate in such world-shaking events; that his plans 
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for the ‘‘financing of the war,’’ for the control of wage and price conditions 
and for the strengthening of the Reichsbank had been completed, and that 
he had ineonspicuously transferred into gold all foreign exchange resources 
available to Germany. On 14 October 1939, after the war had begun, he 
made a speech in which he stated that the economic and financial depart- 
ments of Germany working under the Four Year Plan had been engaged 
in the secret economic preparation for war for over a year. 

Funk participated in the economic planning which preceded the attack 
on the U.S.S.R. His deputy held daily conferences with Rosenberg on the 
economic problems which would arise in the occupation of Soviet territory. 
Funk himself participated in planning for the printing of ruble notes in 
Germany prior to the attack to serve as occupation currency in the U.S.S.R. 
After the attack he made a speech in which he described plans he had made 
for the economic exploitation of the ‘‘vast territories of the Soviet Union”’ 
which were to be used as a source of raw material for Europe. 

Funk was not one of the leading figures in originating the Nazi plans for 
aggressive war. His activity in the economic sphere was under the super- 
vision of Goring as Plenipotentiary General of the Four Year Plan. He 
did, however, participate in the economic preparation for certain of the 
aggressive wars, notably those against Poland and the Soviet Union, but his 
guilt can be adequately dealt with under Count Two of the Indictment. 


War Crimes against Humanity 


In his capacity as Under Secretary in the Ministry of Propaganda and 
Vice-Chairman of the Reichs Chamber of Culture, Funk had participated 
in the early Nazi program of economic discrimination against the Jews. 
On 12 November 1938 after the pogroms of November, he attended a meet- 
ing held under the chairmanship of Goring to discuss the solution of the 
Jewish problem and proposed a decree providing for the banning of Jews 
from all business activities, which Goring issued the same day under the 
authority of the Four Year Plan. Funk has testified that he was shocked 
at the outbreaks of 10 November, but on 15 November he made a speech 
describing these outbreaks as a ‘‘ violent explosion of the disgust of the Ger- 
man People, because of a criminal Jewish attack against the German Peo- 
ple,’’ and saying that the elimination of the Jews from economic life fol- 
lowed logically their elimination from political life. 

In 1942 Funk entered into an agreement with Himmler under which the 
Reichsbank was to receive certain gold and jewels and currency from the 
SS and instructed his subordinates, who were to work out the details, not 
to ask too many questions. As a result of this agreement the SS sent to the 
Reichsbank the personal belongings taken from the victims who had been 
exterminated in the concentration camps. The Reichsbank kept the coins 
and bank notes and sent the jewels, watches, and personal belongings to 
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Berlin municipal pawn shops. The gold came from the eyeglasses, and gold 
teeth and fillings was stored in the Reichsbank vaults. Funk had protested 
that he did not know that the Reichsbank was receiving articles of this 
kind. The Tribunal is of the opinon that he either knew what was being 
received or was deliberately closing his eyes to what was being done. 

As Minister of Economies and President of the Reichsbank, Funk partici- 
pated in the economic exploitation of occupied territories. He was presi- 
dent of the Continental Oil Company which was charged with the exploi- 
tation of the oil resources of occupied territories in the East. He was 
responsible for the seizure of the gold reserves of the Czechoslovakian Na- 
tional Bank and for the liquidation of the Yugoslavian National Bank. On 
6 June 1942 his deputy sent a letter to the OK W requesting that funds from 
the French Occupation Cost Fund be made available for black market pur- 
chases. Funk’s knowledge of German occupation policies is shown by his 
presence at the meeting of 8 August 1942, at which Goring addressed the 
various German occupation chiefs, told them of the products required from 
their territories, and added: ‘‘It makes no difference to me in this connec- 
tion if you say that your people will starve.”’ 

In the fall of 1943 Funk was a member of the Central Planning Board 
which determined the total number of laborers needed for German industry, 
and required Sauckel to produce them, usually by deportation from occu- 
pied territories. Funk did not appear to be particularly interested in this 
aspect of the forced labor program, and usually sent a deputy to attend 
the meetings, often SS General Ohlendorf, the former Chief of the SD in- 
side of Germany and the former Commander of Einsatzgruppe D. But 
Funk was aware that the Board of which he was a member was demanding 
the importation of slave laborers, and allocating them to the various indus- 
tries under its control. 

As President of the Reichsbank, Funk was also indirectly involved in the 
utilization of concentration camp labor. Under his direction the Reichs- 
bank set up a revolving fund of 12,000,000 Reichsmarks to the credit of the 
SS for the construction of factories to use concentration camp laborers. 

In spite of the fact that he occupied important official positions, Funk was 
never a dominant figure in the various programs in which he participated. 
This is a mitigating fact of which the Tribunal takes notice. 


Conclusion 


The Tribunal finds that Funk is not guilty on Count One but is guilty 
under Counts Two, Three, and Four. 
ScHACHT 


Schacht is indicted under Counts One and Two of the Indictment. 
Schacht served as Commissioner of Currency and President of the Reichs- 
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bank from 1923 to 1930, was reappointed President of the Bank on 17 
March 1933, Minister of Economics in August 1934, and Plenipotentiary 
General for War Economy in May 1935. He resigned from these two posi- 
tions in November 1937, and was appointed Minister without Portfolio. 
He was reappointed as President of the Reichsbank for a 1-year term on 
16 March 1937, and for a 4-year term on 9 March 1938, but was dismissed 
on 20 January 1939. He was dismissed as Minister without Portfolio on 22 
January 1943. 


Crimes against Peace 


Schacht was an active supporter of the Nazi Party before its accession to 
power on 30 January 1933, and supported the appointment of Hitler to the 
post of Chancellor. After that date he played an important réle in the 
vigorous rearmament program which was adopted, using the facilities of 
the Reichsbank to the fullest extent in the German rearmament effort. The 
Reichsbank, in its traditional capacity as financial agent for the German 
Government, floated long-term Government loans, the proceeds of which 
were used for rearmament. He devised a system under which 5-year notes, 
known as Mefo bills, guaranteed by the Reichsbank and backed, in effect, by 
nothing more than its position as a bank of issue, were used to obtain large 
sums for rearmament from the short-term money market. As Minister of 
Economies and as Plenipotentiary General for War Economy he was active 
in organizing the German economy for war. He made detailed plans for 
industrial mobilization and the codrdination of the Army with industry in 
the event of war. He was particularly concerned with shortages of raw 
materials and started a scheme of stock-piling, and a system of exchange 
control designed to prevent Germany’s weak foreign exchange position from 
hindering the acquisition abroad of raw materials needed for rearmament. 
On 3 May 1935 he sent a memorandum to Hitler stating that ‘‘the accom- 
plishment of the armament program with speed and in quantity is the prob- 
lem of German polities, that everything else therefore should be subordi- 
nated to this purpose.”’ 

Schacht, by April 1936, began to lose his influence as the central figure 
in the German rearmament effort when Goéring was appointed Codrdinator 
for Raw Materials and Foreign Exchange. Goring advocated a greatly ex- 
panded program for the production of synthetic raw materials which was 
opposed by Schacht on the ground that the resulting financial strain might 
involve inflation. The influence of Schacht suffered further when, on Oc- 
tober 1936, Goring was appointed Plenipotentiary for the Four Year Plan 
with the task of putting ‘‘the entire economy in a state of readiness for 
war’’ within four years. Schacht had opposed the announcement of this 
plan and the appointment of Goring to head it, and it is clear that Hitler’s 
action represented a decision that Schacht’s economic policies were too con- 


300 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


servative for the drastic rearmament policy which Hitler wanted to put into 
effect. 

After Goring’s appointment, Schacht and Goring promptly became em- 
broiled in a series of disputes. Although there was an element of personal 
controversy running through these disputes, Schacht disagreed with Goring 
on certain basic policy issues. Schacht, on financial grounds, advocated a 
retrenchment in the rearmament program, opposed as uneconomical much 
of the proposed expansion of production facilities, particularly for syn- 
theties, urged a drastic tightening on Government credit and a cautious pol- 
icy in dealing with Germany’s foreign exchange reserves. As a result of 
this dispute and of a bitter argument in which Hitler accused Schacht of 
upsetting his plans by his financial methods, Schacht went on leave of ab- 
sence from the Ministry of Economies on 5 September 1937, and resigned 
as Minister of Economics and as Plenipotentiary General for War Economy 
on 16 November 1937. 

As President of the Reichsbank Schacht was still involved in disputes. 
Throughout 1938 the Reichsbank continued to function as the financial 
agent for the German Government in floating long-term loans to financial 
armaments. But on 32 March 1938 Schacht discontinued the practice of 
floating short-term notes guaranteed by the Reichsbank for armament ex- 
penditures. At the end of 1938, in an attempt to regain control of fiscal 
policy through the Reichsbank, Schacht refused an urgent request of the 
Reichsminister of Finance for a special credit to pay the salaries of civil 
servants which were not covered by existing funds. On 2 January 1939 
Schacht held a conference with Hitler at which he urged him to reduce 
expenditures for armaments. On 7 January 1939 Schacht submitted to 
Hitler a report signed by the Directors of the Reichsbank which urged a 
drastic curtailment of armament expenditures and a balanced budget as 
the only method of preventing inflation. On 19 January Hitler dismissed 
Schacht as President of the Reichsbank. On 22 January 1943 Hitler dis- 
missed Schacht as Reichsminister without Portfolio, because of his ‘‘ whole 
attitude during the present fateful fight of the German Nation.’’ On 23 
July 1944 Schacht was arrested by the Gestapo and confined in a conecentra- 
tration camp until the end of the war. 

It is clear that Schacht was a central figure in Germany’s rearmament 
program, and the steps which he took, particularly in the early days of the 
Nazi regime, were responsible for Nazi Germany’s rapid rise as a military 
power. But rearmament of itself is not criminal under the Charter. To 
be a Crime against Peace under Article 6 of the Charter it must be shown 
that Schacht carried out this rearmament as part of the Nazi plans to wage 
aggressive wars. 

Schacht has contended that he participated in the rearmament program 
only because he wanted to build up a strong and independent Germany 
which would carry out a foreign policy which would command respect on 
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an equal basis with other European countries ; that when he discovered that 
the Nazis were rearming for aggressive purposes he attempted to slow down 
the speed of rearmament; and that after the dismissal of Von Fritsch and 
Von Blomberg he participated in plans to get rid of Hitler, first by depos- 
ing him and later by assassination. 

Schacht, as early as 1936, began to advocate a limitation of the rearma- 
ment program for financial reasons. Had the policies advocated by him 
been put into effect, Germany would not have been prepared for a general 
European war. Insistence on his policies led to his eventual dismissal from 
all positions of economic significance in Germany. On the other hand, 
Schacht with his intimate knowledge of German finance, was in a peculiarly 
good position to understand the true significance of Hitler’s frantic rearma- 
ment, and to realize that the economic policy adopted was consistent only 
with war as its object. 

Moreover, Schacht continued to participate in German economic life and 
even, in a minor way, in some of the early Nazi aggressions. Prior to the 
occupation of Austria he set a rate of exchange between the mark and the 
schilling. After the occupation of Austria he arranged for the incorpora- 
tion of the Austrian National Bank into the Reichsbank and made a vio- 
lently pro-Nazi speech in which he stated that the Reichsbank would always 
be Nazi as long as he was connected with it, praised Hitler, defended the 
occupation of Austria, scoffed at objections to the way it was carried out, 
and ended with ‘‘to our Fihrer a triple ‘Sieg Heil.’’’ He has not con- 
tended that this speech did not represent his state of mind at the time. Af- 
ter this occupation of the Sudetenland, he arranged for currency conver- 
sion and for the incorporation into the Reichsbank of local Czech banks of 
issue. On 29 November 1938 he made a speech in which he pointed with 
pride to his economie policy which had created the high degree of German 
armament, and added that this armament had made Germany’s foreign 
policy possible. 

Schacht was not involved in the planning of any of the specifie wars of 
aggression charged in Count Two. His participation in the occupation of 
Austria and the Sudetenland (neither of which are charged as aggressive 
wars) was on such a limited basis that it does not amount to participation 
in the common plan charged in Count One. He was clearly not one of the 
inner circle around Hitler which was most closely involved with this com- 
mon plan. He was regarded by this group with undisguised hostility. The 
testimony of Speer shows that Schacht’s arrest on 23 July 1944 was based 
as much on Hitler’s enmity towards Schacht growing out of his attitude 
before the war as it was on suspicion of his complicity in the bomb plot. 
The case against Schacht therefore depends on the inference that Schacht 
did in fact know of the Nazi aggressive plans. 

On this all-important question evidence has been given for the Prosecu- 
tion, and a considerable volume of evidence for the Defense. The Tribunal 


302 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


has considered the whole of this evidence with great care, and comes to the 
conclusion that this necessary inference has not been established beyond a 
reasonable doubt. 


Conclusion 


The Tribunal finds that Schacht is not guilty on this Indictment, and di- 
rects that he shall be discharged by the Marshall when the Tribunal pres- 
ently adjourns. 


DONITZ 


Donitz is indicted on Counts One, Two, and Three. In 1935 he took com- 
mand of the first U-boat flotilla commissioned since 1918, became in 1936 
commander of the submarine arm, and was made Vice-Admiral in 1940, 
Admiral in 1942, and on 30 January 1943 Commander-in-Chief of the Ger- 
man Navy. On1 May 1945 he became the Head of State, succeeding Hitler. 


Crimes against Peace 


Although Donitz built and trained the German U-boat arm, the evidence 
does not show he was privy to the conspiracy to wage aggressive wars or 
that he prepared and initiated such wars. He was a line officer performing 
strictly tactical duties. He was not present at the important conferences 
when plans for aggressive wars were announced, and there is no evidence 
he was informed about the decisions reached there. Do6nitz did, however, 
wage aggressive war within the meaning of that word as used by the Char- 
ter. Submarine warfare which began immediately upon the outbreak of 
war, was fully codrdinated with the other branches of the Wehrmacht. It 
is clear that his U-boats, few in number at the time, were fully prepared to 
wage war. 

It is true that until his appointment in January 1943 as Commander-in- 
Chief he was not an ‘‘Oberbefehlshaber.’’ But this statement underesti- 
mates the importance of Donitz’ position. He was no mere army or divi- 
sion commander. The U-boat arm was the principal part of the German 
fleet and Dénitz was its leader. The High Seas fleet made a few minor, if 
spectacular, raids during the early years of the war, but the real damage 
to the enemy was done almost exclusively by his submarines as the millions 
of tons of Allied and neutral shipping sunk will testify. Ddonitz was solely 
in charge of this warfare. The Naval War Command reserved for itself 
only the decision as to the number of submarines in each area. In the inva- 
sion of Norway, for example, Dénitz made recommendations in October 
1939 as to submarine bases, which he claims were no more than a staff study, 
and in March 1940 he made out the operational orders for the supporting 
U-boats, as discussed elsewhere in this Judgment. 


JUDICIAL DECISIONS 303 


That his importance to the German war effort was so regarded is elo- 
quently proved by Raeder’s recommendation of Dénitz as his successor and 
his appointment by Hitler on 30 January 1943 as Commander-in-Chief of 
the Navy. Hitler, too, knew that submarine warfare was the essential part 
of Germany’s naval warfare. 

From January 1943, Doénitz was consulted almost continuously by Hitler. 
The evidence was that they conferred on naval problems about 120 times 
during the course of the war. 

As late as April 1945, when he admits he knew the struggle was hope- 
less, Donitz as its Commander-in-Chief urged the Navy to continue its fight. 
On 1 May 1945 he became the Head of State and as such ordered the Wehr- 
macht to continue its war in the East, until capitulation on 9 May 1945. 
Dénitz explained that his reason for these orders was to insure that the 
German civilian population might be evacuated and the Army might make 
an orderly retreat from the East. 

In the view of the Tribunal, the evidence shows that Dinitz was active 
in waging aggressive war. 


War Crimes 


Donitz is charged with waging unrestricted submarine warfare contrary 
to the Naval Protocol of 1936, to which Germany acceded, and which re- 
affirmed the rules of submarine warfare laid down in the London Naval 
Agreement of 1930. 

The Prosecution has submitted that on 3 September 1939 the German 
U-boat arm began to wage unrestricted submarine warfare upon all mer- 
chant ships, whether enemy or neutral, cynically disregarding the Proto- 
col; and that a calculated effort was made throughout the war to disguise 
this practice by making hypocritical references to international law and 
supposed violations by the Allies. 

Donitz insists that at all times the Navy remained within the confines of 
international law and of the Protocol. He testified that when the war 
began, the guide to submarine warfare was the German Prize Ordinance 
taken almost literally from the Protocol, that pursuant to the German view, 
he ordered submarines to attack all merchant ships in convoy, and all that 
refused to stop or used their radio upon sighting a submarine. When his 
reports indicated that British merchant ships were being used to give in- 
formation by wireless, were being armed, and were attacking submarines 
on sight, he ordered his submarines on 17 October 1939 to attack all enemy 
merchant ships without warning on the ground that resistance was to be 
expected. Orders already had been issued on 21 September 1939 to at- 
tack all ships, including neutrals, sailing at night without lights in the 
English Channel. 

On 24 November 1939 the German Government issued a warning to neu- 
tral shipping that, owing to the frequent engagements taking place in the 
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waters around the British Isles and the French Coast between U-boats and 
Allied merchant ships which were armed and had instructions to use those 
arms as well as to ram U-boats, the safety of neutral ships in those waters 
eould no longer be taken for granted. On 1 January 1940 the German 
U-boat Command, acting on the instructions of Hitler, ordered U-boats 
to attack all Greek merchant ships in the zone surrounding the British 
Isles which was banned by the United States to its own ships and also 
merchant ships of every nationality in the limited area of the Bristol Chan- 
nel. Five days later a further order was given to U-boats to ‘‘make im- 
in an area of the 


mediately unrestricted use of weapons against all ships’ 
North Sea, the limits of which were defined. Finally on 18 January 1940, 
U-boats were authorized to sink, without warning, all ships ‘‘in those waters 
near the enemy coasts in which the use of mines can be pretended.’’ Ex- 
ceptions were to be made in the cases of United States, Italian, Japanese, 


and Soviet ships. 

Shortly after the outbreak of war the British Admiralty, in accordance 
with its Handbook of Instructions of 1938 to the Merchant Navy, armed its 
merchant vessels, in many cases convoyed them with armed escort, gave 
orders to send position reports upon sighting submarines, thus integrating 
merchant vessels into the warning network of naval intelligence. On 1 
October 1939 the British Admiralty announced that British merchant ships 
had been ordered to ram U-boats if possible. 

In the actual circumstances of this case, the Tribunal is not prepared to 
hold Donitz guilty for his conduct of submarine warfare against British 
armed merchant ships. 

However, the proclamation of operational zones and the sinking of neu- 
tral merchant vessels which enter those zones presents a different ques- 
tion. This practice was employed in the war of 1914-18 by Germany and 
adopted in retaliation by Great Britain. The Washington Conference of 
1922, the London Naval Agreement of 1930, and the Protocol of 1936 were 
entered into with full knowledge that such zones had been employed in the 
first World War. Yet the Protocol made no exception for operational 
zones. The order of Donitz to sink neutral ships without warning when 
found within these zones was therefore, in the opinion of the Tribunal, a 
violation of the Protocol. 

It is also asserted that the German U-boat arm not only did not carry out 
the warning and rescue provisions of the Protocol but that Doénitz delib- 
erately ordered the killing of survivors of shipwrecked vessels, whether 
enemy or neutral. The Prosecution has introduced much evidence sur- 
rounding two orders of Doénitz—War Order Number 154, issued in 1939, 
and the so-called ‘‘ Laconia’’ Order of 1942. The Defense argues that these 
orders and the evidence supporting them do not show such a policy and 
introduced much evidence to the contrary. The Tribunal is of the opinion 
that the evidence does not establish with the certainty required that Donitz 
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deliberately ordered the killing of shipwrecked survivors. The orders 
were undoubtedly ambiguous, and deserve the strongest censure. 

The evidence further shows that the rescue provisions were not carried 
out and that the Defendant ordered that they ghould not be carried out. 
The argument of the Defense is that the security of the submarine is, as 
the first rule of the sea, paramount to rescue, and that the development 
of aircraft made rescue impossible. This may be so, but the Protocol is 
explicit. If the commander cannot rescue, then under its terms he can- 
not sink a merchant vessel and should allow it to pass harmless before his 
periscope. These orders, then, prove Donitz is guilty of a violation of the 
Protocol. 

In view of all of the facts proved and in particular of an order of the 
British Admiralty announced on 8 May 1940, according to which all ves- 
sels should be sunk at night in the Skagerrak, and the answers to interroga- 
tories by Admiral Nimitz stating that unrestricted submarine warfare was 
carried on in the Pacific Ocean by the United States from the first day that 
Nation entered the war, the sentence of Dénitz is not assessed on the ground 
of his breaches of the international law of submarine warfare. 

Donitz was also charged with responsibility for Hitler’s Commando 
Order of 18 October 1942. Do6nitz admitted he received and knew of the 


order when he was Flag Officer of U-boats, but disclaimed responsibility. 
He points out that the order by its express terms excluded men captured 
in naval warfare, that the Navy had no territorial commands on land, and 


that submarine commanders would never encounter commandos. 

In one instance, when he was Commander-in-Chief of the Navy, in 1943, 
the members of the crew of an Allied motor torpedo boat were captured 
by German Naval Forces. They were interrogated for intelligence pur- 
poses on behalf of the local Admiral, and then turned over by his order to 
the SD and shot. Dénitz said that if they were captured by the Navy 
their execution was a violation of the Commando Order, that the execu- 
tion was not announced in the Wehrmacht communiqué, and that he was 
never informed of the incident. He pointed out that the Admiral in ques- 
tion was not in his chain of command, but was subordinate to the Army 
general in command of the Norway occupation. But Donitz permitted the 
order to remain in full force when he became Commander-in-Chief, and to 
that extent he is responsible. 

Donitz, in a conference of 11 December 1944, said ‘£12,000 concentration 
camp prisoners will be employed in the shipyards as additional labor.’’ 
At this time Doénitz had no jurisdiction over shipyard construction, and 
claims that this was merely a suggestion at the meeting that the responsible 
officials do something about the production of ships, that he took no steps 
to get these workers since it was not a matter for his jurisdiction and that 
he does not know whether they ever were procured. He admits he knew 
of concentration camps. A man in his position must necessarily have 
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known that citizens of occupied countries in large numbers were confined 
in the concentration camps. 

In 1945 Hitler requested the opinion of Jodl and Dénitz whether the 
Geneva Convention should be denounced. The notes of the meeting be- 
tween the two military leaders on 20 February 1945 show that Donitz ex- 
pressed his view that the disadvantages of such an action outweighed the 
advantages. The summary of Donitz’ attitude shown in the notes taken 
by an officer, included the following sentence: ‘‘It would be better to carry 
out the measures considered necessary without warning, and at all costs to 
save face with the outer world.’’ 

The Prosecution insisted that ‘‘the measures’’ referred to meant the Con- 
vention should not be denounced, but should be broken at will. The De- 
fense explanation is that Hitler wanted to break the Convention for two 
reasons: to take away from German troops the protection of the Conven- 
tion, thus preventing them from continuing to surrender in large groups 
to the British and Americans, and also to permit reprisals against Allied 
prisoners of war because of Allied bombing raids. D6nitz claims that what 
he meant by ‘‘measures’’ were disciplinary measures against German 
troops to prevent them from surrendering, and that his words had no ref- 
erence to measures against the Allies; moreover that this was merely a sug- 
gestion, and that in any event no such measures were ever taken, either 
against Allies or Germans. The Tribunal, however, does not believe this 
explanation. The Geneva Convention was not, however, denounced by 


Germany. The Defense has introduced several affidavits to prove that 
British naval prisoners of war in camps under Donitz’ jurisdiction were 
treated strictly according to the Convention, and the Tribunal takes this 
fact into consideration, regarding it as a mitigating circumstance. 


Conclusion 


The Tribunal finds Doénitz is not guilty on Count One of the Indictment, 
and is guilty on Counts Two and Three. 


RAEDER 


Raeder is indicted on Counts One, Two, and Three. In 1928 he became 
Chief of Naval Command and in 1935 Oberbefehlshaber der Kriegsmarine 
(OKM) ; in 1939 Hitler made him Gross-Admiral. He was a member of 
the Reich Defense Council. On 30 January 1943 Dénitz replaced him at 
his own request, and he became Admiral Inspector of the Navy, a nominal 
title. 


Crimes against Peace 


In the 15 years he commanded it, Raeder built and directed the German 
Navy; he accepts full responsibility until retirement in 1943. He admits 
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the Navy violated the Versailles Treaty, insisting it was ‘‘a matter of honor 
for every man’’ to do so, and alleges that the violations were for the most 
part minor, and Germany built less than her allowable strength. These 
violations, as well as those of the Anglo-German Naval Agreement of 1935, 
have already been discussed elsewhere in this Judgment. 

Raeder received the directive of 24 June 1937 from Von Blomberg re- 
quiring special preparations for war against Austria. He was one of the 
five leaders present at the Hossbach Conference of 5 November 1937. He 
claims Hitler merely wished by this conference to spur the Army to faster 
rearmament, insists he believed the questions of Austria and Czechoslovakia 
would be settled peacefully, as they were, and points to the new naval 
treaty with England which had just been signed. He received no orders 
to speed construction of U-boats, indicating that Hitler was not planning 
war. 

Raeder received directives on ‘‘Fall Griin’’ and the directives on ‘‘ Fall 
Weiss’’ beginning with that of 3 April 1939; the latter directed the Navy 
to support the Army by intervention from the sea. He was also one of 
the few chief leaders present at the meeting of 23 May 1939. He attended 
the Obersalzberg briefing of 22 August 1939. 

The conception of the invasion of Norway first arose in the mind of 
Raeder and not that of Hitler. Despite Hitler’s desire, as shown by his 
directive of October 1939 to keep Scandinavia neutral, the Navy examined 
the advantages of naval bases there as early as October. Admiral Karls 
originally suggested to Raeder the desirable aspects of bases in Norway. 
A questionnaire, dated 3 October 1939, which sought comments on the de- 
sirability of such bases, was circulated within SKL. On 10 October Raeder 
discussed the matter with Hitler; his War Diary entry for that day says 
Hitler intended to give the matter consideration. A few months later 
Hitler talked to Raeder, Quisling, Keitel, and Jodl; OKW began its plan- 
ning and the Naval War Staff worked with OKW staff officers. Raeder 
received Keitel’s directive for Norway on 27 January 1940 and the subse- 
quent directive of 1 March, signed by Hitler. 

Raeder defends his actions on the ground it was a move to forestall the 
British. It is not necessary again to discuss this defense, which has here- 
tofore been treated in some detail, concluding that Germany’s invasion of 
Norway and Denmark was aggressive war. In a letter to the Navy, Raeder 
said: ‘‘The operations of the Navy in the occupation of Norway will for all 
time remain the great contribution of the Navy to this war.”’ 

Raeder received the directives, including the innumerable postponements, 
for the attack in the West. In a meeting of 18 March 1941 with Hitler 
he urged the occupation of all Greece. He claims this was only after the 
British had landed and Hitler had ordered the attack, and points out the 
Navy had no interest in Greece. He received Hitler’s directive on Yugo- 
slavia. 


308 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Raeder endeavored to dissuade Hitler from embarking upon the invasion 
of the U.S.S.R. In September 1940 he urged on Hitler an aggressive 
Mediterranean policy as an alternative to an attack on Russia. On 14 
November 1940 he urged the war against England ‘‘as our main enemy”’ 
and that submarine and naval air force construction be continued. He 
voiced ‘‘serious objections against the Russian campaign before the defeat 
of England,’’ according to notes of the German Naval War Staff. He 
claims his objections were based on the violation of the Non-Aggression 
Pact as well as strategy. But once the decision had been made, he gave 
permission 6 days before the invasion of the Soviet Union to attack Russian 
submarines in the Baltic Sea within a specified warning area and defends 
this action because these submarines were ‘‘snooping’’ on German activities. 

It is clear from this evidence that Raeder participated in the planning 
and waging of aggressive war. 


War Crimes 


Raeder is charged with War Crimes on the High Seas. The Athenia, 
an unarmed British passenger liner, was sunk on 3 September 1939, while 
outward bound to America. The Germans 2 months later charged that 
Mr. Churchill deliberately sank the Athema to encourage American hos- 
tility to Germany. In fact, it was sunk by the German U-boat 30. Raeder 
claims that an inexperienced U-boat commander sank it in mistake for an 
armed merchant cruiser, that this was not known until the U-30 returned 
several weeks after the German denial and that Hitler then directed the 
Navy and Foreign Office to continue denying it. Raeder denied knowledge 
of the propaganda campaign attacking Mr. Churchill. 

The most serious charge against Raeder is that he carried out unre- 
stricted submarine warfare, including sinking of unarmed merchant ships, 
of neutrals, non-rescue and machine-gunning of survivors, contrary to the 
London Protocol of 1936. The Tribunal makes the same finding on Raeder 
on this charge as it did as to Dénitz, which has already been announced, 
up until 30 January 1943 when Raeder retired. 

The Commando Order of 18 October 1942, which expressly did not apply 
to naval warfare, was transmitted by the Naval War Staff to the lower 
naval commanders with the direction it should be distributed orally by 
flotilla leaders and section commanders to their subordinates. Two com- 
mandos were put to death by the Navy, and not the SD, at Bordeaux on 
10 December 1942. The comment of the Naval War Staff was that this 
was ‘‘in accordance with the Fiihrer’s special order, but is nevertheless 
something new in international law, since the soldiers were in uniform.’’ 
Raeder admits he passed the order down through the chain of command, 
and he did not object to Hitler. 
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Conclusion 


The Tribunal finds that Raeder is guilty on Counts One, Two, and Three. 


Von SCHIRACH 


Von Schirach is indicted under Counts One and Four. He joined the 
Nazi Party and the SA in 1925. In 1929 he became the leader of the Na- 
tional Socialist Students Union. In 1931 he was made Reichs Youth 
Leader of the Nazi Party with control over all Nazi youth organizations, 
including the Hitler Jugend. In 1933, after the Nazis had obtained con- 
trol of the Government, Von Schirach was made Leader of Youth in the 
German Reich, originally a position within the Ministry of the Interior, 
but, after 1 December 1936, an office in the Reich Cabinet. In 1940 Von 
Schirach resigned as head of the Hitler Jugend and Leader of Youth in 
the German Reich, but retained his position as Reichsleiter with control 
over Youth Education. In 1940 he was appointed Gauleiter of Vienna, 
Reichs Governor of Vienna, and Reichs Defense Commissioner for that 
territory. 


Crimes against Peace 


After the Nazis had come to power Von Schirach, utilizing both physical 
violence and official pressure, either drove out of existence or took over all 
youth groups which competed with the Hitler Jugend. A Hitler decree 
of 1 December 1936 incorporated all German youth within the Hitler Ju- 
gend. By the time formal conscription was introduced in 1940, 97 percent 
of those eligible were already members. 

Von Schirach used the Hitler Jugend to educate German Youth ‘‘in the 
spirit of National Socialism’’ and subjected them to an intensive program 
of Nazi propaganda. He established the Hiter Jugend as a source of re- 
placements for the Nazi Party formations. In October 1938 he entered 
into an agreement with Himmler under which members of the Hitler Ju- 
gend who met SS standards would be considered as the primary source of 
replacements for the SS. 

Von Schirach used also the Hitler Jugend for pre-military training. 
Special units were set up whose primary purpose was training specialists 
for the various branches of the service. On 11 August 1939 he entered into 
an agreement with Keitel under which the Hitler Jugend agreed to carry 
out its pre-military activities under standards laid down by the Wehrmacht 
and the Wehrmacht agreed to train 30,000 Hitler Jugend instructors each 
year. The Hitler Jugend placed particular emphasis on the military spirit 
and its training program stressed the importance of return of the colonies, 
the necessity for Lebensraum, and the noble destiny of German youth to 
die for Hitler. 
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Despite the warlike nature of the activities of the Hitler Jugend, how- 
ever, it does not appear that Von Schirach was involved in the development 
of Hitler’s plan for territorial expansion by means of aggressive war, or 
that he participated in the planning or preparation of any of the wars of 
aggression. 


Crimes against Humanity 


In July 1940 Von Schirach was appointed Gauleiter of Vienna. At the 
same time he was appointed Reichs Governor for Vienna and Reichs De- 
fense Commissioner, originally for Military District 17, including the Gaue 
of Vienna, Upper Danube, and Lower Danube and, after 17 November 1942, 
for the Gaue of Vienna alone. As Reichs Defense Commissioner, he had 
control of the civilian war economy. As Reichs Governor he was head of 
the municipal administration of the City of Vienna, and, under the super- 
vision of the Minister of the Interior, in charge of the governmental admin- 
istration of the Reich in Vienna. 

Von Schirach is not charged with the commission of War Crimes in Vi- 
enna, only with the commission of Crimes against Humanity. As has al- 
ready been seen, Austria was occupied pursuant to a common plan of ag- 
gression. Its occupation is, therefore, a ‘‘crime within the jurisdiction of 
the Tribunal,’’ as that term is used in Article 6 (c) of the Charter. As a 
result, ‘‘murder, extermination, enslavement, deportation, and other in- 
humane acts’’ and ‘‘persecutions on political, racial, or religious grounds’’ 
in connection with this occupation constitute a Crime against Humanity 
under that Article. 

As Gauleiter of Vienna, Von Schirach came under the Sauckel decree, 
dated 6 April 1942, making the Gauleiters Sauckel’s plenipotentiaries for 
manpower with authority to supervise the utilization and treatment of 
manpower within their Gaue. Sauckel’s directives provided that the forced 
laborers were to be fed, sheltered, and treated so as to exploit them to the 
highest possible degree at the lowest possible expense. 

When Von Schirach became Gauleiter of Vienna the deportation of the 
Jews had already been begun, and only 60,000 out of Vienna’s original 
190,000 Jews remained. On 2 October 1940 he attended a conference at 
Hitler’s office and told Frank that he had 50,000 Jews in Vienna which the 
General Government would have to take over from him. On 3 December 
1940 Von Schirach received a letter from Lammers stating that after the 
receipt of the reports made by Von Schirach, Hitler had decided to deport 
the 60,000 Jews still remaining in Vienna to the General Government be- 
cause of the housing shortage in Vienna. The deportation of the Jews from 
Vienna was then begun and continued until the early fall of 1942. On 15 
September 1942 Von Schirach made a speech in which he defended his 
action in having driven ‘‘tens of thousands upon tens of thousands of 
Jews into the ghetto of the East’’ as ‘‘contributing to European culture.”’ 
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While the Jews were being deported from Vienna, reports, addressed to 
him in his official capacity, were received in Von Schirach’s office from the 
office of the Chief of the Security Police and SD which contained a descrip- 
tion of the activities of Einsatzgruppen in exterminating Jews. Many of 
these reports were initialed by one of Von Schirach’s principal deputies. 
On 30 June 1944 Von Schirach’s office also received a letter from Kalten- 
brunner informing him that a shipment of 12,000 Jews was on its way to 
Vienna for essential war work and that all those who were incapable of 
work would have to be kept in readiness for ‘‘special action.”’ 

The Tribunal finds that Von Schirach, while he did not originate the 
policy of deporting Jews from Vienna, participated in this deportation 
after he had become Gauleiter of Vienna. He knew that the best the Jews 
could hope for was a miserable existence in the ghettos of the East. Bul- 
letins describing the Jewish extermination were in his office. 

While Gauleiter of Vienna Von Schirach continued to function as Reichs- 
leiter for Youth Education and in this capacity he was informed of the 
Hitler Jugend’s participation in the plan put into effect in the fall of 1944 
under which 50,000 young people between the ages of 10 and 20 were evacu- 
ated into Germany from areas recaptured by the Soviet forces and used as 
apprentices in German industry and as auxiliaries in units of the German 
Armed Forces. In the summer of 1942 Von Schirach telegraphed Bor- 
mann urging that a bombing attack on an English cultural town be ear- 
ried out in retaliation for the assassination of Heydrich which, he claimed, 


had been planned by the British. 


Conclusion 


The Tribunal finds that Von Schirach is not guilty on Count One. He is 
guilty under Count Four. 


SAUCKEL 


Sauckel is indicted under all four Counts. Sauckel joined the Nazi 
Party in 1923, and became Gauleiter of Thuringia in 1927. He was a 
member of the Thuringian legislature from 1927 to 1933, was appointed 
Reichsstatthalter for Thuringia in 1932, and Thuringian Minister of the 
Interior and head of the Thuringian State Ministry in May 1933. He be- 
came a member of the Reichstag in 1933. He held the formal rank of Ober- 
gruppenfiihrer in both the SA and the SS. 


Crimes against Peace 


The evidence has not satisfied the Tribunal that Sauckel was sufficiently 
connected with the common plan to wage aggressive war or sufficiently in- 
volved in the planning or waging of the aggressive wars to allow the Tri- 
bunal to convict him on Counts One or Two. 
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War Crimes and Crimes against Humanity 


On 21 March 1942 Hitler appointed Sauckel Plenipotentiary General for 
the Utilization of Labor, with authority to put under uniform control ‘‘the 
utilization of all available manpower, including that of workers recruited 
abroad and of prisoners of war.’’ Sauckel was instructed to operate within 
the fabric of the Four Year Plan, and on 27 March 1942 Goring issued a 
decree as Commissioner for the Four Year Plan transferring his manpower 
sections to Sauckel. On 30 September 1942 Hitler gave Sauckel authority 
to appoint Commissioners in the various occupied territories, and ‘‘to take 
all necessary measures for the enforcement’’ of the Decree of 21 March 
1942. 

Under the authority which he obtained by these decrees, Sauckel set up a 
program for the mobilization of the labor resources available to the Reich. 
One of the important parts of this mobilization was the systematic exploita- 
tion, by force, of the labor resources of the occupied territories. Shortly 
after Sauckel had taken office, he had the governing authorities in the vari- 
ous occupied territories issue decrees, establishing compulsory labor service 
in Germany. Under the authority of these decrees Sauckel’s commissioners, 
backed up by the police authorities of the occupied territories, obtained and 
sent to Germany the laborers which were necessary to fill the quotas given 
them by Sauckel. He described so-called ‘‘voluntary’’ recruiting by a 
whole batch of male and female agents just as was done in the olden times 
for shanghaiing.’’ That real voluntary recruiting was the exception rather 
than the rule is shown by Sauckel’s statement on 1 March 1944, that ‘‘out 
of five million foreign workers who arrived in Germany not even 200,000 
came voluntarily.’’ Although he now claims that the statement is not true, 
the circumstances under which it was made, as well as the evidence pre- 
sented before the Tribunal, leave no doubt that it was substantially accurate. 

The manner in which the unfortunate slave laborers were collected and 
transported to Germany, and what happened to them after they arrived, 
has already been described. Sauckel argues that he is not responsible for 
these excesses in the administration of the program. He says that the total 
number of workers to be obtained was set by the demands from agriculture 
and from industry ; that obtaining the workers was the responsibility of the 
occupation authorities, transporting them to Germany that of the German 
railways, and taking care of them in Germany that of the Ministries of 
Labor and Agriculture, the German Labor Front, and the various industries 
involved. He testifies that insofar as he had any authority he was con- 
stantly urging humane treatment. 

There is no doubt, however, that Sauckel had over-all responsibility for 
the slave labor program. At the time of the events in question he did not 
fail to assert control over the fields which he now claims were the sole re- 
sponsibility of others. His regulations provided that his commissioners 
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should have authority for obtaining labor, and he was constantly in the 
field supervising the steps which were being taken. He was aware of ruth- 
less methods being taken to obtain laborers, and vigorously supported them 
on the ground that they were necessary to fill the quotas. 

Sauckel’s regulations also provided that he had responsibility for trans- 
porting the laborers to Germany, allocating them to employers and taking 
care of them, and that the other agencies involved in these processes were 
subordinate to him. He was informed of the bad conditions which existed. 
It does not appear that he advocated brutality for its own sake, or was an 
advocate of any program such as Himmler’s plan for extermination through 
work. His attitude was thus expressed in a regulation: 


‘*All the men must be fed, sheltered and treated in such a way as to 
exploit them to the highest possible extent at the lowest conceivable 
degree of expenditure.’’ 


The evidence shows that Sauckel was in charge of a program which involved 
deportation for slave labor of more than 5,000,000 human beings, many of 
them under terrible conditions of cruelty and suffering. 


Conclusion 


The Tribunal finds that Sauckel is not guilty on Counts One and Two. 
He is guilty under Counts Three and Four. 


J ODL 


Jodl is indicted on all four Counts. From 1935 to 1938 he was Chief of 
the National Defense Section in the High Command. After a year in com- 
mand of troops, in August 1939 he returned to become Chief of the Opera- 
tions Staff of the High Command of the Armed Forces. Although his im- 
mediate superior was Defendant Keitel, he reported directly to Hitler on 
operational matters. In the strict military sense, Jodl was the actual plan- 
ner of the war and responsible in large measure for the strategy and con- 
duct of operations. 

Jodl defends himself on the ground he was a soldier sworn to obedience, 
and not a politician; and that his staff and planning work left him no time 
for other matters. He said that when he signed or initialed orders, memo- 
randa, and letters, he did so for Hitler and often in the absence of Keitel. 
Though he claims that as a soldier he had to obey Hitler, he says that he 
often tried to obstruct certain measures by delay, which occasionally proved 
successful as when he resisted Hitler’s demand that a directive be issued to 
lynch Allied ‘‘terror fliers.’’ 
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Crimes against Peace 


Entries in Jodl’s diary of 13 and 14 February 1938 show Hitler in- 
structed both him and Keitel to keep up military pressure against Austria 
begun at the Schuschnigg conference by simulating military measures, and 
that these achieved their purpose. When Hitler decided ‘‘not to tolerate’’ 
Schuschnigg’s plebiscite, Jodl brought to the conference the ‘‘old draft,”’ 
the existing staff plan. His diary for 10 March shows Hitler then ordered 
the preparation of ‘‘Case Otto,’’ and the directive was initialed by Jodl. 
Jodl issued supplementary instructions on 11 March, and initialed Hitler’s 
order for the invasion on the same date. 

In planning the attack on Czechoslovakia, Jodl was very active, accord- 
ing to the Schmundt Notes. He initialed items 14, 17, 24, 36, and 37 in the 
Notes. Jodl admits he agreed with OKH that the ‘‘incident’’ to provide 
German intervention must occur at the latest by 1400 on X-1 Day, the day 
before the attack, and said it must occur at a fixed time in good flying 
weather. Jodl conferred with the propaganda experts on ‘‘imminent com- 
mon tasks’’ such as German violations of international law, exploitation of 
them by the enemy and refutations by the Germans, which ‘‘task’’ Jodl 
considered ‘‘ particularly important.’’ 

After Munich, Jodl wrote: 


‘*Czechoslovakia as a power is out. .. . The genius of the Fiihrer 
and his determination not to shun even a World War have again won 


the victory without the use of force. The hope remains that the in- 
eredulous, the weak, and the doubtful people have been converted and 
will remain that way.’’ 


Shortly after the Sudeten occupution, Jed] went to a post command and 
did not become Chief of the Operatioi.s Staff in OKW until the end of 
August 1939. 

Jodl discussed the Norway invasion with Hitler, Keitel, and Raeder on 
12 December 1939; his diary is replete with late entries on his activities in 
preparing this attack. Jodl explains his comment that Hitler was still look- 
ing for an ‘‘excuse’’ to move meant he was waiting for reliable intelligence 
on the British plans, and defends the invasion as a necessary move to fore- 
stall them. His testimony shows that from October 1939 Hitler planned to 
attack the West through Belgium, but was doubtful about invading Holland 
until the middle of November. On 8 February 1940, Jodl, his deputy 
Warlimont, and Jeschonnek, the Air Forces planner, discussed among them- 
selves the ‘‘new idea’’ of attacking Norway, Denmark, and Holland, but 
guaranteeing the neutrality of Belgium. Many of the 17 orders postponing 
the attack in the West for various reasons including weather conditions, 
until May 1940, were signed by Jodl. 

He was active in the planning against Greece and Yugoslavia. The 
Hitler order of 11 January 1941 to intervene in Albania was initialed by 
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Jodl. On 20 January, 4 months before the attack, Hitler told a conference 
of German and Italian generals in Jodl’s presence that German troop con- 
centrations in Rumania were to be used against Greece. Jodl was present 
on 18 March when Hitler told Raeder all Greece must be occupied before 
any settlement could be reached. On 27 March, when Hitler told the Ger- 
man High Command that the destruction of Yugoslavia should be accom- 
plished with ‘‘unmerciful harshness,’’ and the decision was taken to bomb 
Belgrade without a declaration of war, Jodl was also there. 

Jodl testified that Hitler feared an attack by Russia and so attacked first. 
This preparation began almost a year before the invasion. Jodl told Warli- 
mont as early as 29 July 1940 to prepare the plans since Hitler had decided 
to attack; and Hitler later told Warlimont he had planned to attack in 
August 1940 but postponed it for military reasons. He initialed Hitler’s 
directive of 12 November 1940 that preparations verbally ordered should 
be continued and also initialed ‘‘Case Barbarossa’’ on 18 December. On 3 
February 1941 Hitler, Jodl, and Keitel discussed the invasion, and he was 
present on 14 June when final reports on ‘‘Case Barbarossa’’ were made. 


War Crimes and Crimes against Humanity 


On 18 October 1942 Hitler issued the Commando Order and a day later a 
supplementary explanation to commanding officers only. The covering 
memorandum was signed by Jodl. Early drafts of the order were made 
by Jodl’s staff, with his knowledge. Jodl testified he was strongly opposed 
on moral and legal grounds, but could not refuse to pass it on. He insists 
he tried to mitigate its harshness in practice by not informing Hitler when 
it was not carried out. He initialed the OKW memorandum of 25 June 
1944 reaffirming the Order after the Normandy landings. 

A plan to eliminate Soviet commissars was in the directive for ‘‘Case 
Barbarossa.’’ The decision whether they should be killed without trial was 
to be made by an officer. A draft contains Jodl’s handwriting suggesting 
this should be handled as retaliation, and he testified this was his attempt 
to get around it. 

When in 1945 Hitler considered denouncing the Geneva Convention, Jodl 
argued the disadvantages outweighed the advantages. On 21 February he 
told Hitler adherence to the Convention would not interfere with the con- 
duct of the war, giving as an example the sinking of a British hospital ship 
as a reprisal and calling it a mistake. He said he did so because it was the 
only attitude Hitler would consider, that moral or legal arguments had no 
effect and argues he thus prevented Hitler from denouncing the Convention. 

There is little evidence that Jodl was actively connected with the slave 
labor program, and he must have concentrated on his strategic planning 
function. But in his speech of 7 November 1943 to the Gauleiters he said 
it was necessary to act ‘‘with remorseless vigor and resolution’’ in Denmark, 
France, and the Low Countries to compel work on the Atlantic Wall. 
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By teletype of 28 October 1944 Jodl ordered the evacuation of all persons 
in northern Norway and burning of their houses so they could not help the 
Russians. Jodl says he was against this, but Hitler ordered it and it was 
not fully carried out. A document of the Norwegian Government says such 
an evacuation did take place in northern Norway and 30,000 houses were 
damaged. On 7 October 1941, Jodl signed an order that Hitler would not 
accept an offer of surrender of Leningrad or Moscow, but on the contrary 
he insisted that they be completely destroyed. He says this was done be- 
cause the Germans were afraid those cities would be mined by the Russians 
as was Kiev. No surrender was ever offered. 

His defense, in brief, is the doctrine of ‘‘superior orders,’’ prohibited by 
Article 8 of the Charter as a defense. There is nothing in mitigation. 
Participation in such crimes as these have never been required of any sol- 
dier and he cannot now shield himself behind a mythical requirement of 
soldierly obedience at all costs as his excuse for commission of these crimes. 


Conclusion 


The Tribunal finds that Jodl is guilty on all four Counts. 


Von PAPEN 


Von Papen is indicted under Counts One and Two. He was appointed 
Chancellor of the Reich on 1 June 1932, and was succeeded by Von Schlei- 
cher on 2 December 1932. He was made Vice Chancellor in the Hitler 
Cabinet on 30 January 1933, and on 13 November 1933 Plenipotentiary for 
the Saar. On 26 July 1934 he was appointed Minister to Vienna, and was 
recalled on 4 February 1938. On 29 April 1939 he was appointed Ambas- 
sador to Turkey. He returned to Germany when Turkey broke off diplo- 
matic relations with Germany in August 1944. 


Crimes against Peace 


Von Papen was active in 1932 and 1933 in helping Hitler to form the Co- 
alition Cabinet and aided in his appointment as Chancellor on 30 January 
1933. As Vice Chancellor in that Cabinet he participated in the Nazi con- 
solidation of control in 1933. On 16 June 1934, however, Von Papen made 
a speech at Marburg which contained a denunciation of the Nazi attempts 
to suppress the free press and the church, of the existence of a reign of 
terror, and of ‘‘150 percent Nazis’’ who were mistaking ‘‘brutality for 
vitality.’’ On 30 June 1934, in the wave of violence which accompanied 
the so-called Réhm Purge, Von Papen was taken into custody by the SS, 
his office force was arrested, and two of his associates, including the man 
who had helped him work on the Marburg speech, were murdered. Von 
Papen was released on 3 July 1934. 
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Notwithstanding the murder of his associates, Von Papen accepted the 
position of Minister to Austria on 26 July 1934, the day after Dollfuss had 
been assassinated. His appointment was announced in a letter from Hitler 
which instructed him to direct relations between the two countries ‘‘into 
normal and friendly channels’’ and assured him of Hitler’s ‘‘complete and 
unlimited confidence.’’ As Minister to Austria, Von Papen was active in 
trying to strengthen the position of the Nazi Party in Austria for the pur- 
pose of bringing about Anschluss. In early 1935 he attended a meeting in 
Berlin at which the policy was laid down to avoid everything which would 
give the appearance of German intervention in the internal affairs of Aus- 
tria. Yet he arranged for 200,000 marks a month to be transmitted to ‘‘the 
persecuted National Socialist sufferers in Austria.’’ On 17 May 1935 he 
reported to Hitler the results of a conference with Captain Leopold, the 
leader of the Austrian Nazis, and urged Hitler to make a statement recog- 
nizing the national independence of Austria, and predicting that the result 
might be to help the formation of a coalition between Schuschnigg’s Chris- 
tian Socialists and the Austrian Nazis against Starhemberg. On 27 July 
1935 Von Papen reported to Hitler that the union of Austria and Germany 
could not be brought about by external pressure but only by the strength 
of the National Socialist movement. He urged that the Austrian Nazi 
Party change its character as a centralized Reich German party and become 
a rallying point for all National Germans. 

Von Papen was involved in occasional Nazi political demonstrations, sup- 
ported Nazi propaganda activities and submitted detailed reports on the 
activities of the Nazi Party, and routine reports relating to Austrian mili- 
tary defenses. His Austrian policy resulted in the agreement of 11 July 
1936, which nominally restored relations between Germany and Austria to 
“normal and friendly form,’’ but which had a secret supplement providing 
for an amnesty for Austrian Nazis, the lifting of censorship on Nazi papers, 
the resumption of political activities by Nazis and the appointment of men 
friendly to the Nazis in the Schusehnigg Cabinet. 

After the signing of this agreement Von Papen offered to resign, but his 
resignation was not accepted. Thereafter he proceeded to bring continued 
pressure on the Austrian Government to bring Nazis into the Schuschnigg 
Cabinet and to get them important positions in the Fatherland Front, Aus- 
tria’s single legal party. On 1 September 1936 Von Papen wrote Hitler 
advising him that anti-Nazis in the Austrian Ministry of Security were 
holding up the infiltration of the Nazis into the Austrian Government and 
recommended bringing ‘‘slowly intensified pressure directed at changing 
the regime.’’ 

On 4 February 1938 Von Papen was notified of his recall as Minister to 
Austria, at the same time that Von Fritsch, Von Blomberg, and Von Neu- 
rath were removed from their positions. He informed Hitler that he re- 
gretted his recall because he had been trying since November 1937 to induce 
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Schuschnigg to hold a conference with Hitler and Schuschnigg had indi- 
eated his willingness to do so. Acting under Hitler’s instructions, Von 
Papen then returned to Austria and arranged the conference which was 
held at Berchtesgaden on 12 February 1938. Von Papen accompanied 
Schuschnigg to that conference, and at its conclusion advised Schuschnigg 
to comply with Hitler’s demands. On 10 March 1938 Hitler ordered Von 
Papen to return to Berlin. Von Papen was in the Chaneellory on 11 March 
when the occupation of Austria was ordered. No evidence has been offered 
showing that Von Papen was in favor of the decision to occupy Austria by 
force, and he had testified that he urged Hitler not to take this step. 

After the annexation of Austria Von Papen retired into private life and 
there is no evidence that he took any part in politics. He accepted the 
position of Ambassador to Turkey in April 1939, but no evidence has been 
offered concerning his activities in that position implicating him in crimes. 

The evidence leaves no doubt that Von Papen’s primary purpose as Min- 
ister to Austria was to undermine the Schuschnigg regime and strengthen 
the Austrian Nazis for the purpose of bringing about Anschluss. To carry 
through this plan he engaged in both intrigue and bullying. But the 
Charter does not make criminal such offenses against political morality, 
however bad these may be. Under the Charter Von Papen can be held 
guilty only if he was a party to the planning of aggressive war. There is 
no evidence that he was a party to the plans under which the occupation 
of Austria was a step in the direction of further aggressive action, or even 


that he participated in plans to occupy Austria by aggressive war if neces- 
sary. But it is not established beyond a reasonable doubt that this was the 
purpose of his activity, and therefore the Tribunal cannot hold that he was 
a party to the common plan charged in Count One or participated in the 
planning of the aggressive wars charged under Count Two. 


Conclusion 


The Tribunal finds that Von Papen is not guilty under this Indictment, 
and directs that he shall be discharged by the Marshal, when the Tribunal 
presently adjourns. 


Sryss-INQUART 


Seyss-Inquart is indicted under all Four Counts. Seyss-Inquart, an 
Austrian attorney, was appointed State Councillor in Austria in May 1937 
as a result of German pressure. He had been associated with the Austrian 
Nazi Party since 1931, but had often had difficulties with that Party and 
did not actually join the Nazi Party until 13 March 1938. He was ap- 
pointed Austrian Minister of Security and Interior with control over the 
police, pursuant to one of the conditions which Hitler had imposed on 
Schuschnigg in the Berchtesgaden Conference of 12 February 1938. 


JUDICIAL DECISIONS 


Activities in Austria 


Seyss-Inquart participated in the last stages of the Nazi intrigue which 
preceded the German occupation of Austria, and was made Chancellor of 
Austria as a result of German threats of invasion. 

On 12 March 1938 Seyss-Inquart met Hitler at Linz and made a speech 
welcoming the German forces and advocating the reunion of Germany and 
Austria. On 13 March he obtained the passage of a law providing that 
Austria should become a province of Germany and succeeded Miklas as 
President of Austria when Miklas resigned rather than sign the law. 
Seyss-Inquart’s title was changed to Reich Governor of Austria on 15 March 
1938, and on the same day he was given the title of a general in the SS. 
He was made a Reich Minister without Portfolio on 1 May 1939. 

On 11 March 1939 he visited the Slovakian Cabinet in Bratislava and 
induced them to declare their independence in a way which fitted in closely 
with Hitler’s offensive against the independence of Czechoslovakia. 

As Reich Governor of Austria, Seyss-Inquart instituted a program of 
confiscating Jewish property. Under his regime Jews were forced to emi- 
grate, were sent to concentration camps, and were subject to pogroms. At 
the end of his regime he codperated with the Security Police and SD in the 
deportation of Jews from Austria to the East. While he was Governor 
of Austria, political opponents of the Nazis were sent to concentration 
camps by the Gestapo, mistreated, and often killed. 


Criminal Activities in Poland and the Netherlands 


In September 1939 Seyss-Inquart was appointed Chief of Civil Adminis- 
tration of South Poland. On 12 October 1939 Seyss-Inquart was made 
Deputy Governor General of the General Government of Poland under 
Frank. On 18 May 1940 Seyss-Inquart was appointed Reich Commissioner 
for Occupied Netherlands. In these positions he assumed responsibility 
for governing territory which had been occupied by aggressive wars and 
the administration of which was of vital importance in the aggressive war 
being waged by Germany. 

As Deputy Governor General of the General Government of Poland, 
Seyss-Inquart was a supporter of the harsh occupation policies which were 
put in effect. In November 1939, while on an inspection tour through the 
General Government, Seyss-Inquart stated that Poland was to be so ad- 
ministered as to exploit its economic resources for the benefit of Germany. 
Seyss-Inquart also advocated the persecution of Jews and was informed of 
the beginning of the AB action which involved the murder of many Polish 
intellectuals. 

As Reich Commissioner for the Occupied Netherlands, Seyss-Inquart 
was ruthless in applying terrorism to suppress all opposition to the German 
occupation, a program which he described as ‘‘annihilating’’ his opponents. 
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In collaboration with the local Higher SS and Police Leaders he was in- 
volved in the shooting of hostages for offenses against the occupation au- 
thorities and sending to concentration camps all suspected opponents of 
occupation policies including priests and educators. Many of the Dutch 
police were forced to participate in these programs by threats of reprisal 
against their families. Dutch courts were also forced to participate in this 
program, but when they indicated their reluctance to give sentences of 
imprisonment because so many prisoners were in fact killed, a greater 
emphasis was placed on the use of summary police courts. 

Seyss-Inquart carried out the economic administration of the Netherlands 
without regard for rules of the Hague Convention, which he described as 
obsolete. Instead, a policy was adopted for the maximum utilization of 
economic potential of the Netherlands, and executed with small regard 
for its effect on the inhabitants. There was widespread pillage of public 
and private property which was given color of legality by Seyss-Inquart’s 
regulations, and assisted by manipulations of the financial institutions of 
the Netherlands under his control. 

As Reich Commissioner for the Netherlands, Seyss-Inquart immediately 
began sending forced laborers to Germany. Until 1942 labor service in 
Germany was theoretically voluntary, but was actually coerced by strong 
economic and governmental pressure. In 1942 Seyss-Inquart formally 
decreed compulsory labor service, and utilized the services of the Security 
Police and SD to prevent evasion of his order. During the occupation over 
500,000 people were sent from the Netherlands to the Reich as laborers 
and only a very small proportion were actually volunteers. 

One of Seyss-Inquart’s first steps as Reich Commissioner of the Nether- 
lands was to put into effect a series of laws imposing econome discrimina- 
tions against the Jews. This was followed by decrees requiring their reg- 
istration, decrees compelling them to reside in ghettos and to wear the Star 
of David, sporadic arrests and detention in concentration camps, and 
finally, at the suggestion of Heydrich, the mass deportation of almost 120,- 
000 of Holland’s 140,000 Jews to Auschwitz and the ‘‘final solution.’’ 
Seyss-Inquart admits knowing that they were going to Auschwitz, but 
claims that he heard from people who had been to Auschwitz that the Jews 
were comparatively well off there, and that he thought that they were being 
held there for resettlement after the war. In light of the evidence and on 
account of his official position it is impossible to believe this claim. 

Seyss-Inquart contends that he was not responsible for many of the 
crimes committed in the occupation of the Netherlands because they were 
either ordered from the Reich, committed by the Army, over which he had 
no control, or by the German Higher SS and Police Leader, who, he claims, 
reported directly to Himmler. It is true that some of the excesses were 
the responsibility of the Army, and that the Higher SS and Police Leader, 
although he was at the disposal of Seyss-Inquart, could always report di- 
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rectly to Himmler. It is also true that in certain cases Seyss-Inquart op- 
posed the extreme measures used by these other agencies, as when he was 
largely successful in preventing the Army from carrying out a scorched 
earth policy, and urged the Higher SS and Police Leaders to reduce the 
number of hostages to be shot. But the fact remains that Seyss-Inquart 
was a knowing and voluntary participant in War Crimes and Crimes against 
Humanity which were committed in the occupation of the Netherlands. 


Conclusion 


The Tribunal finds that Seyss-Inquart is guilty under Counts Two, 
Three, and Four. Seyss-Inquart is not guilty on Count One. 


SPEER 


Speer is indicted under all four Counts. Speer joined the Nazi Party 
in 1932. In 1934 he was made Hitler’s architect and became a close per- 
sonal confidant. Shortly thereafter he was made a department head in 
the German Labor Front and the official in charge of capital construction 
on the staff of the deputy to the Fiihrer, positions which he held through 
1941. On 15 February 1942, after the death of Fritz Todt, Speer was 
appointed Chief of the Organization Todt and Reich Minister for Arma- 
ments and Munitions (after 2 September 1943, for Armaments and War 
Production). The positions were supplemented by his appointments in 
March and April 1942 as General Plenipotentiary for Armaments and as a 
member of the Central Planning Board, both within the Four Year Plan. 
Speer was a member of the Reichstag from 1941 until the end of the war. 


Crimes against Peace 


The Tribunal is of opinion that Speer’s activities do not amount to ini- 
tiating, planning, or preparing wars of aggression, or of conspiring to 
that end. He became the head of the armament industry well after all of 
the wars had been commenced and were under way. His activities in 
charge of German armament production were in aid of the war effort in the 
same way that other productive enterprises aid in the waging of war; but 
the Tribunal is not prepared to find that such activities involve engaging 
in the common plan to wage aggressive war as charged under Count One 
or waging aggressive war as charged under Count Two. 


War Crimes and Crimes against Humanity 


The evidence introduced against Speer under Counts Three and Four 
relates entirely to his participation in the slave labor program. Speer 
himself had no direct administrative responsibility for this program. Al- 
though he had advocated the appointment of a General Plenipotentiary for 
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the Utilization of Labor because he wanted one central authority with whom 
he could deal on labor matters, he did not obtain administrative control 
over Sauckel. Sauckel was appointed directly by Hitler, under the decree 
of 21 March 1942, which provided that he should be directly responsible to 
Goring, as Plenipotentiary of the Four Year Plan. 

As Reich Minister for Armaments and Munitions and General Plenipo- 
tentiary for Armaments under the Four Year Plan, Speer had extensive 
authority over production. His original authority was over construction 
and production of arms for the OKW. This was progressively expanded 
to include naval armaments, civilian production and finally, on 1 August 
1944, air armament. As the dominant member of the Central Planning 
Board, which had supreme authority for the scheduling of German produc- 
tion and the allocation and development of raw materials, Speer took the 
position that the Board had authority to instruct Sauckel to provide labor- 
ers for industries under its control and succeeded in sustaining this position 
over the objection of Sauckel. The practice was developed under which 
Speer transmitted to Saukel an estimate of the total number of workers 
needed. Sauckel obtained the labor and allocated it to the various indus- 
tries in accordance with instructions supplied by Speer. 

Speer knew when he made his demands on Sauckel that they would be 
supplied by foreign laborers serving under compulsion. He participated 
in conferences involving the extension of the slave labor program for the 
purpose of satisfying his demands. He was present at a conference held 
during 10 and 12 August 1942 with Hitler and Sauckel, at which it was 
agreed that Sauckel should bring laborers by force from occupied terri- 
tories where this was necessary to satisfy the labor needs of the industries 
under Speer’s control. Speer also attended a conference in Hitler’s head- 
quarters on 4 January 1944, at which the decision was made that Sauckel 
should obtain ‘‘at least 4 million new workers from occupied territories”’ 
in order to satisfy the demands for labor made by Speer, although Sauckel 
indicated that he could do this only with help from Himmler. 

Sauckel continually informed Speer and his representatives that foreign 
laborers were being obtained by force. At a meeting of 1 March 1944 
Speer’s deputy questioned Sauckel very closely about his failure to live up 
to the obligation to supply 4 million workers from occupied territories. In 
some cases Speer demanded laborers from specific foreign countries. Thus, 
at the conference of 10-12 August 1942 Sauckel was instructed to supply 
Speer with ‘‘a further million Russian laborers for the German armament 
industry up to and including October 1942.’’ At a meeting of the Central 
Planning Board on 22 April 1943 Speer discussed plans to obtain Russian 
laborers for use in the coal mines, and flatly vetoed the suggestion that this 
labor deficit should be made up by German labor. 

Speer has argued that he advocated the reorganization of the labor pro- 
gram to place a greater emphasis on utilization of German labor in war 
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production in Germany and on the use of labor in occupied countries in 
local production of consumer goods formerly produced in Germany. Speer 
took steps in this direction by establishing the so-called ‘‘blocked indus- 
tries’’ in the occupied territories which were used to produce goods to be 
shipped to Germany. Employees of these industries were immune from 
deportation to Germany as slave laborers and any worker who had been 
ordered to go to Germany could avoid deportation if he went to work for 
a blocked industry. This system, although somewhat less inhumane than 
deportation to Germany, was still illegal. The system of blocked industries 
played only a small part in the over-all slave labor program, although 
Speer urged its cooperation with the slave labor program, knowing the way 
in which it was actually being administered. In an official sense, he was 
its principal beneficiary and he constantly urged its extension. 

Speer was also directly involved in the utilization of forced labor, as 
Chief of the Organization Todt. The Organization Todt functioned prin- 
cipally in the occupied areas on such projects as the Atlantic Wall and the 
construction of military highways, and Speer has admitted that he relied 
on compulsory service to keep it adequately staffed. He also used concen- 
tration camp labor in the industries under his control. He originally ar- 
ranged to tap this source of labor for use in small out-of-the-way factories ; 
and later, fearful of Himmler’s jurisdictional ambitions, attempted to 
use as few concentration camp workers as possible. 

Speer was also involved in the use of prisoners of war in armament in- 
dustries but contends that he utilized Soviet prisoners of war only in in- 
dustries covered by the Geneva Convention. 

Speer’s position was such that he was not directly concerned with the 
cruelty in the administration of the slave labor program, although he was 
aware of its existence. For example, at meetings of the Central Planning 
Board he was informed that his demands for labor were so large as to ne- 
cessitate violent methods in recruiting. At a meeting of the Central 
Planning Board on 30 October 1942, Speer voiced his opinion that many 
slave laborers who claimed to be sick were malingerers and stated: ‘‘ There 
is nothing to be said against SS and police taking drastic steps and putting 
those known as slackers into concentration camps.’’ Speer, however, in- 
sisted that the slave laborers be given adequate food and working condi- 
tions so that they could work efficiently. 

In mitigation it must be recognized that Speer’s establishment of blocked 
industries did keep many laborers in their homes and that in the closing 
Stages of the war he was one of the few men who had the courage to tell 
Hitler that the war was lost and to take steps to prevent the senseless de- 
struction of production facilities, both in occupied territories and in Ger- 
many. He earried out his opposition to Hitler’s scorched earth program 
in some of the Western countries and in Germany by deliberately sabo- 
taging it at considerable personal risk. 
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Conclusion 


The Tribunal finds that Speer is not guilty on Counts One and Two, but 
is guilty under Counts Three and Four. 


Von NEURATH 


Von Neurath is indicted under all four Counts. He is a professional 
diplomat who served as German Ambassador to Great Britain from 1930 to 
1932. On 2 June 1932 he was appointed Minister of Foreign Affairs in the 
Von Papen Cabinet, a position which he held under the Cabinets of Von 
Schleicher and Hitler. Von Neurath resigned as Minister of Foreign 
Affairs on 4 February 1938, and was made Reich Minister without Port- 
folio, President of the Secret Cabinet Council, and a member of the Reich 
Defense Council. On 18 March 1939 he was appointed Reich Protector for 
Bohemia and Moravia, and served in this capacity until 27 September 
1941. He held the formal rank of Obergruppenfiihrer in the SS. 


Crimes against Peace 


As Minister of Foreign Affairs, Von Neurath advised Hitler in connection 
with the withdrawal from the Disarmament Conference and the League of 
Nations on 14 October 1933, the institution of rearmament;, the passage on 
16 March 1935 of the law for universal military service, and the passage 
on 21 May 1935 of the secret Reich Defense Law. He was a key figure in 
the negotiation of the Naval Accord entered into between Germany and 
England on 18 June 1935. He played an important part in Hitler’s de- 
cision to reoccupy the Rhineland on 7 March 1936, and predicted that the 
occupation could be carried through without any reprisals from the French. 
On 18 May 1936 he told the American Ambassador to France that it was 
the policy of the German Government to do nothing in foreign affairs until 
‘‘the Rhineland had been digested,’’ and that as soon as the fortifications 
in the Rhineland had been constructed and the countries of central Europe 
realized that France could not enter Germany at will, ‘‘all those countries 
will begin to feel very differently about their foreign policies and a new 
constellation will develop.’’ 

Von Neurath took part in the Hossbach conference of 5 November 1937. 
He has testified that he was so shocked by Hitler’s statements that he had 
a heart attack. Shortly thereafter he offered to resign, and his resignation 
was accepted on 4 February 1938, at the same time that Von Fritsch and 
Von Blomberg were dismissed. Yet with knowledge of Hitler’s aggressive 
plans he retained a formal relationship with the Nazi regime as Reich Min- 
ister without Portfolio, President of the Secret Cabinet Council and a mem- 
ber of the Reich Defense Council. He took charge of the Foreign Office at 
the time of the occupation of Austria, assured the British Ambassador that 
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this had not been caused by a German ultimatum, and informed the Czecho- 
slovakian Minister that Germany intended to abide by its arbitration con- 
vention with Czechoslovakia. Von Neurath participated in the last phase 
of the negotiations preceding the Munich Pact, but contends that he entered 
these discussions only to urge Hitler to make every effort to settle the issues 
by peaceful means. 


Criminal Activities in Czechoslovakia 


Von Neurath was appointed Reich Protector for Bohemia and Moravia 
on 18 March, 1939. Bohemia and Moravia were oceupied by military force. 
Hacha’s consent, obtained as it was by duress, cannot be considered as 
justifying the occupation. Hitler’s decree of 16 March 1939, establishing 
the Protectorate, stated that this new territory should ‘‘belong henceforth 
to the territory of the German Reich,’’ an assumption that the Republic 
of Czechoslovakia no longer existed. But it also went on the theory that 
Bohemia and Moravia retained their sovereignty subject only to the inter- 
ests of Germany as expressed by the Protectorate. Therefore even if the 
doctrine of subjugation should be considered to be applicable to territory 
occupied by aggressive action, the Tribunal does not believe that this 
Proclamation amounted to an incorporation which was sufficient to bring 
the doctrine into effect. The occupation of Bohemia and Moravia must 
therefore be considered a military occupation covered by the rules of war- 
fare. Although Czechoslovakia was not a party to the Hague Convention 
of 1907, the rules of land warfare expressed in this Convention are declara- 
tory of existing international law and hence are applicable. 

As Reich Protector, Von Neurath instituted an administration in Bo- 
hemia and Moravia similar to that in effect in Germany. The free press, 
political parties, and trade unions were abolished. All groups which might 
serve as opposition were outlawed. Czechoslovakian industry was worked 
into the structure of German war production, and exploited for the German 
war effort. Nazi anti-Semitic policies and laws were also introduced. Jews 
were barred from leading positions in Government and business. 

In August 1939 Von Neurath issued a proclamation warning against any 
acts of sabotage and stating that ‘‘the responsibility for all acts of sabotage 
is attributed not only to individual perpetrators but to the entire Czech 
population.’’ When the war broke out on 1 September 1939, 8,000 promi- 
nent Czechs were arrested by the Security Police in Bohemia and Moravia 
and put into protective custody. Many of this group died in concentration 
camps as a result of mistreatment. 

In October and November 1939 Czechoslovakian students held a series of 
demonstrations. Asa result, on Hitler’s orders, all universities were closed, 
1,200 students imprisoned, and the nine leaders of the demonstration shot 
by Security Police and SD. Von Neurath testified that he was not in- 
formed of this action in advance, but it was announced by proclamation 
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over his signature posted on placards throughout the Protectorate, which 
he claims, however, was done without his authority. 

On 31 August 1940 Von Neurath transmitted to Lammers a memorandum 
which he had prepared dealing with the future of the Protectorate, and a 
memorandum with his approval prepared by Carl Herman Frank on the 
same subject. Both dealt with the question of Germanization and proposed 
that the majority of the Czechs might be assimilated racially into the Ger- 
man Nation. Both advocated the elimination of the Czechoslovakian intel- 
ligentsia and other groups which might resist Germanization. Von Neu- 
rath’s by expulsion, Frank’s by expulsion or ‘‘special treatment.’’ 

Von Neurath has argued that the actual enforcement of the repressive 
measures was carried out by the Security Police and SD who were under 
the control of his State Secretary. Carl Herman Frank, who was appointed 
at the suggestion of Himmler and who, as a Higher SS and Police Leader, 
reported directly to Himmler. Von Neurath further argues that anti- 
Semitic measures and those resulting in economic exploitation were put into 
effect in the Protectorate as the result of policies decided upon in the Reich. 
However this may be, he served as the chief German official in the Protecto- 
rate when the administration of this territory played an important role in 
the wars of aggression which Germany was waging in the East knowing that 
War Crimes and Crimes against Humanity were being committed under his 
authority. 

In mitigation it must be remembered that Von Neurath did intervene 
with the Security Police and SD for the release of many of the Czecho- 
slovaks who were arrested on 1 September 1939, and for the release of stu- 
dents arrested later in the fall. On 23 September 1941 he was summoned 
before Hitler and told that he was not being harsh enough and that Hey- 
drich was being sent to the Protectorate to combat the Czechoslovakian re- 
sistance groups. Von Neurath attempted to dissuade Hitler from sending 
Heydrich, but in vain, and when he was not successful, offered to resign. 
When his resignation was not accepted he went on leave, on 27 September 
1941, and refused to act as Protector after that date. His resignation was 
formally accepted in August 1943. 


Conclusion 


The Tribunal finds that Von Neurath is guilty under all four Counts. 


F RITZSCHE 


Fritzsche is indicted on Counts, One, Three, and Four. He was best 
known as a radio commentator, discussing once a week the events of the 
day on his own program, ‘‘Hans Fritzsche Speaks.’’ He began broadcast- 
ing in September 1932; in the same year he was made the head of the Wire- 
less News Service, a Reich Government agency. When, on 1 May 1933, this 
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agency was incorporated by the National Socialists into their Reich Min- 
istry of Popular Enlightenment and Propaganda, Fritzsche became a mem- 
ber of the Nazi Party and went to that Ministry. In December 1938 he 
became head of the Home Press Division of the Ministry; in October 1942 
he was promoted to the rank of Ministerial Director. After serving briefly 
on the Eastern Front in a propaganda company, he was, in November 1942, 
made head of the Radio Division of the Propaganda Ministry and Plenipo- 
tentiary for the Political Organization of the Greater German Radio. 


Crimes against Peace 


As head of the Home Press Division Fritzsche supervised the German 
press of 2,300 daily newspapers. In pursuance of this function he held 
daily press conferences to deliver the directives of the Propaganda Ministry 
to these papers. He was, however, subordinate to Dietrich, the Reich Press 
Chief, who was in turn a subordinate of Goebbels. It was Dietrich who 
received the directives to the press of Goebbels and other Reich Ministers, 
and prepared them as instructions, which he then handed to Fritzsche for 
the press. 

From time to time, the ‘‘ Daily Paroles of the Reich Press Chief,’’ as these 
instructions were labeled, directed the press to present to the people certain 
themes, such as the Leadership Principle, the Jewish problem, the problem 
of living space, or other standard Nazi ideas. A vigorous propaganda cam- 
paign was carried out before each major act of aggression. While Fritzsche 
headed the Home Press Division, he instructed the press how the actions or 
wars against Bohemia and Moravia, Poland, Yugoslavia, and the Soviet 
Union should be dealt with. Fritzsche had no control of the formulation 
of these propaganda policies. He was merely a conduit to the press of the 
instructions handed him by Dietrich.’ In February 1939 and before the 
absorption of Bohemia and Moravia, for instance, he received Dietrich’s 
order to bring to the attention of the press Slovakia’s efforts for independ- 
ence, and the anti-Germanic policies and politics of the existing Prague 
Government. This order to Dietrich originated in the Foreign Office. 

The Radio Division, of which Fritzsche became the head in November 
1942, was one of the 12 divisions of the Propaganda Ministry. In the be- 
ginning Dietrich and other heads of divisions exerted influence over the 
policies to be followed by radio. Towards the end of the war, however, 
Fritzsche became the sole authority within the Ministry for radio activities. 
In this capacity he formulated and issued daily radio ‘‘paroles’’ to all Reich 
propaganda offices, according to the general political policies of the Nazi 
regime, subject to the directives of the Radio-Political Division of the For- 
eign Office, and the personal supervision of Goebbels. 

Fritzsche, with other officials of the Propaganda Ministry, was present at 
Goebbels’ daily staff conferences. Here they were instructed in the news 
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and propaganda policies of the day. After 1943 Fritzsche himself occa- 
sionally held these conferences, but only when Goebbels and his State Sec- 
retaries were absent. And even then his only function was to transmit the 
Goebbels’ directives relayed to him by telephone. 

This is the summary of Fritzsche’s positions and influence in the Third 
Reich. Never did he achieve sufficient stature to attend the planning con- 
ferences which led to aggressive war ; indeed according to his own uncontra- 
dicted testimony he never even had a conversation with Hitler. Nor is 
there any showing that he was informed of the decisions taken at these con- 
ferences. His activities cannot be said to be those which fall within the 
definition of the common plan to wage aggressive war as already set forth 
in this Judgment. 


War Crimes and Crimes against Humanity 


The Prosecution has asserted that Fritzsche incited and encouraged the 
commission of War Crimes by deliberately falsifying news to arouse in the 
German People those passions which led them to the commission of atroci- 
ties under Counts Three and Four. His position and official duties were 
not sufficiently important, however, to infer that he took part in originating 
or formulating propaganda campaigns. 

Excerpts in evidence from his speeches show definite anti-Semitism on his 
part. He broadcast, for example, that the war had been caused by Jews 
and said their fate had turned out ‘‘as unpleasant as the Fiihrer predicted.”’ 
But these speeches did not urge persecution or extermination of Jews. 
There is no evidence that he was aware of their extermination in the East. 
The evidence moreover shows that he twice attempted to have publication 
of the anti-Semitic Der Stiirmer suppressed, though unsuccessfully. 

In these broadcasts Fritzsche sometimes spread false news, but it was not 
proved he knew it to be false. For example, he reported that no German 
U-boat was in the vicinity of the Athenia when it was sunk. This informa- 
tion was untrue; but Fritzsche, having received it from the German Navy, 
had no reason to believe it was untrue. 

It appears that Fritsche sometimes made strong statements of a propa- 
gandistic nature in his broadcasts. But the Tribunal is not prepared to 
hold that they were intended to incite the German People to commit atroci- 
ties on conquered peoples, and he cannot be held to have been a participant 
in the crimes charged. His aim was rather to arouse popular sentiment in 
support of Hitler and the German war effort. 


Conclusion 


The Tribunal finds that Fritzsche is not guilty under this Indictment, 
and directs that he shall be discharged by the Marshal when the Tribunal 


presently adjourns. 
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BorMANN 


Bormann is indicted on Counts One, Three, and Four. He joined the 
National Socialist Party in 1925, was a member of the Staff of the Supreme 
Command of the SA from 1928 to 1930, was in charge of the Aid Fund of 
the Party, and was Reichsleiter from 1933 to 1945. From 1933 to 1941 he 
was Chief of Staff in the Office of the Fiihrer’s Deputy and, after the flight 
of Hess to England, became Head of the Party Chancellery on 12 May 
1941. On 12 April 1943 he became Secretary to the Fiihrer. He was po- 
litical and organizational head of the Volkssturm and a general in the SS. 


Crimes against Peace 


Bormann in the beginning a minor Nazi, steadily rose to a position of 
power and, particularly in the closing days, of great influence over Hitler. 
He was active in the Party’s rise to power and even more so in the consoli- 
dation of that power. He devoted much of his time to the persecution of 
the churches and of the Jews within Germany. 

The evidence does not show that Bormann knew of Hitler’s plans to pre- 
pare, initiate, or wage aggressive wars. He attended none of the important 
conferences when Hitler revealed piece by piece these plans for aggression. 
Nor can knowledge be conclusively inferred from the positions he held. It 
was only when he became head of the Party Chancellery in 1941, and later 
in 1943 Secretary to the Fiihrer when he attended many of Hitler’s confer- 
ences, that his positions gave him the necessary access. Under the view 
stated elsewhere which the Tribunal has taken of the conspiracy to wage 
aggressive war, there is not sufficient evidence to bring Bormann within the 
scope of Count One. 


War Crimes and Crimes against Humanity 


By decree of 29 May 1941 Bormann took over the offices and powers held 
by Hess; by the decree of 24 January 1942 these powers were extended to 
give him control over all laws and directives issued by Hitler. He was 
thus responsible for laws and orders issued thereafter. On 1 December 
1942 all Gaue became Reich defense districts, and the Party Gauleiters re- 
sponsible to Bormann were appointed Reich Defense Commissioners. In 
effect, this made them the administrators of the entire civilian war effort. 
This was so not only in Germany, but also in those territories which were 
incorporated into the Reich from the absorbed and conquered territories. 

Through this mechanism Bormann controlled the ruthless exploitations 
of the subjected populace. His order of 12 August 1942 placed all Party 
agencies at the disposal of Himmler’s program for forced resettlement and 
denationalization of persons in the occupied countries. Three weeks after 


329 
- 
e 
d 
n- 
is 
n- q 
e 
h 
e 
he 
i- 
re : 
is a 
a 
st. 
on 
ot 
a- 
to 
In 
t, 
al 


330 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the invasion of Russia, he attended the conference of 16 July 1941 at Hit- 
ler’s field quarters with Goring, Rosenberg, and Keitel; Bormann’s reports 
show that there were discussed and developed detailed plans of enslave- 
ment and annihilation of the population of these territories. And on 8 May 
1942 he conferred with Hitler and Rosenberg on the forced resettlement of 
Dutch personnel in Latvia, the extermination program in Russia, and the 
economic exploitation of the Eastern territories. He was interested in the 
confiscation of art and other properties in the East. His letter of 11 Janu- 
ary 1944 called for the creation of a large scale organization to withdraw 
commodities from the occupied territories for the bombed-out German 
populace. 

Bormann was extremely active in the persecution of the Jews, not only 
in Germany but also in the absorbed and conquered countries. He took 
part in the discussions which led to the removal of 60,000 Jews from Vienna 
to Poland in codperation with the SS and the Gestapo. He signed the de- 
cree of 31 May 1941 extending the Nuremberg Laws to the annexed Eastern 
territories. In an order of 9 October 1942 he declared that the permanent 
elimination of Jews in Greater German territory could no longer be solved 
by emigration, but only by applying ‘‘ruthless force’’ in the special camps 
in the East. On 1 July 1943 he signed an ordinance withdrawing Jews 
from the protection of the law courts and placing them under the exclusive 
jurisdiction of Himmler’s Gestapo. 

Bormann was prominent in the slave labor program. The Party leaders 
supervised slave labor matters in the respective Gaue, including employ- 
ment, conditions of work, feeding, and housing. By his circular of 5 May 
1943 to the Leadership Corps, distributed down to the level of Ortsgrup- 
penleiter, he issued directions regulating the treatment of foreign workers, 
pointing out they were subject to SS control on security problems, and 
ordered the previous mistreatment to cease. A report of 4 September 1942 
relating to the transfer of 500,000 female domestic workers from the East 
to Germany showed that control was to be exercised by Sauckel, Himmler, 
and Bormann. Sauckel by decree of 8 September directed the Kreisleiter 
to supervise the distribution and assignment of these female laborers. 

Bormann also issued a series of orders to the Party leaders dealing with 
the treatment of prisoners of war. On 5 November 1941 he prohibited de- 
cent burials for Russian prisoners of war. On 25 November 1943 he di- 
rected Gauleiter to report cases of lenient treatment of prisoners of war. 
And on 13 September 1944 he ordered liaison between the Kreisleiter with 
the camp commandants in determining the use to be made of prisoners of 
war for forced labor. On 29 January 1943 he transmitted to his leaders 
OKW instructions allowing the use of firearms, and corporal punishment 
on recalcitrant prisoners of war, contrary to the Rules of Land Warfare. 
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On 30 September 1944 he signed a decree taking from the OKW jurisdic- 
tion over prisoners of war and handing them over to Himmler and the SS. 

Bormann is responsible for the lynching of Allied airmen. On 30 May 
1944 he prohibited any police action or criminal proceedings against per- 
sons who had taken part in the lynching of Allied fliers. This was accom- 
panied by a Goebbels’ propaganda campaign inciting the German people to 
take action of this nature, and the conference of 6 June 1944, where regula- 
tions for the application of lynching were discussed. 

His Counsel, who has labored under difficulties, was unable to refute this 
evidence. In the face of these documents, which bear Bormann’s signature, 
it is difficult to see how he could do so even were the defendant present. 
Counsel has argued that Bormann is dead and that the Tribunal should not 
avail itself of Article 12 of the Charter, which gives it the right to take pro- 
ceedings in absentia. But the evidence of death is not conclusive, and the 
Tribunal, as previously stated, is determined to try him in absentia. If 
Bormann is not dead and is later apprehended, the Control Council for Ger- 
many may, under Article 29 of the Charter, consider any facts in mitiga- 
tion, and alter or reduce his sentence, if deemed proper. 


Conclusion 


The Tribunal finds that Bormann is not guilty on Count One, but is 
guilty on Counts Three and Four. 


1 October 1946 


/s/ GEOFFREY LAWRENCE /s/ NoRMAN BIRKETT 
President 

/s/ FRANCIS BIDDLE /s/ JOHN J. PARKER 

/s/ H. DONNEDIEU DE VABRES /s/ R. Fauco 


/s/ NIKITCHENKO /s/ A. VoLcHKOV 


Sentences 


In accordance with Article 27 of the Charter, the President of the Inter- 
national Military Tribunal, at its concluding session of 1 October 1946, 
pronounced the sentence on the defendants convicted on the Indictment: 


“‘Defendant Herman Wilhelm Goring, on the Counts of the Indictment 
on which you have been convicted, the International Military Tribunal sen- 
tences you to death by hanging. 

‘Defendant Rudolf Hess, on the Counts of the Indictment on which you 
have been convicted, the Tribunal sentences you to imprisonment for life. 
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‘‘Defendant Joachim von Ribbentrop, on the Counts of the Indictment 
on which you have been convicted, the Tribunal sentences you to death by 
hanging. 

‘Defendant Wilhelm Keitel, on the Counts of the Indictment on which 
you have been convicted, the Tribunal sentences you to death by hanging. 

‘Defendant Ernst Kaltenbrunner, on the Counts of the Indictment on 
which you have been convicted, the Tribunal sentences you to death by 
hanging. 

‘‘Defendant Alfred Rosenberg, on the Counts of the Indictment on which 
you have been convicted, the Tribunal sentences you to death by hanging. 

‘‘Defendant Hans Frank, on the Counts of the Indictment on which you 
have been convicted, the Tribunal sentences you to death by hanging. 

‘“‘Defendant Wilhelm Frick, on the Counts of the Indictment on which 
you have been convicted, the Tribunal sentences you to death by hanging. 

‘Defendant Julius Streicher, on the Counts of the Indictment on which 
you have been convicted, the Tribunal sentences you to death by hanging. 

‘Defendant Walter Funk, on the Counts of the Indictment on which 
you have been convicted, the Tribunal sentences you to imprisonment for 
life. 

‘‘Defendant Karl Donitz, on the Counts of the Indictment on which you 
have been convicted, the Tribunal sentences you to 10 years’ imprisonment. 

‘‘Defendant Erich Raeder, on the Counts of the Indictment on which you 
have been convicted, the Tribunal sentences you to imprisonment for life. 

‘Defendant Baldur von Schirach, on the Count of the Indictment on 
which you have been convicted, the Tribunal sentences you to 20 years’ 
imprisonment. 

‘Defendant Fritz Sauckel, on the Counts of the Indictment on which 
you have been convicted, the Tribunal sentences you to death by hanging. 

‘‘Defendant Alfred Jodl, on the Counts of the Indictment on which you 
have been convicted, the Tribunal sentences you to death by hanging. 

‘‘Defendant Arthur Seyss-Inquart, on the Counts of the Indictment on 
which you have been convicted, the Tribunal sentences you to death by 
hanging. 

‘‘Defendant Albert Speer, on the Counts of the Indictment on which you 
have been convicted, the Tribunal sentences you to 20 years’ imprisonment. 

‘‘Defendant Constantin von Neurath, on the Counts of the Indictment on 
which you have been convicted, the Tribunal sentences you to 15 years’ 
imprisonment. 

‘‘The Tribunal sentences the Defendant Martin Bormann, on the Counts 
of the Indictment on which he has been convicted, to death by hanging.”’ 


JUDICIAL DECISIONS 


TABULATION OF SENTENCES 


30 September 1946 * 


Counts on Which 


Defendant 


Convicted 


HERMANN WILHELM GORING 


Rupour HEss 


JOACHIM VON RIBBENTROP 


WILHELM KEITEL 


ERNEST KALTENBRUNNER 


ALFRED ROSENBERG 
Hans FRANK 
WILHELM FRICK 
JULIUS STREICHER 


Sentence 
Death by hanging 
Imprisonment for 

life 
Death by hanging 
Death by hanging 
Death by hanging 
Death by hanging 
Death by hanging 
Death by hanging 
Death by hanging 


WALTER FUNK 


EP 


bo 


Imprisonment for 
life 

HJALMAR SCHACHT 

Karu DONITz 


Not guilty 
2,3 Ten years’ 
imprisonment 

Imprisonment for 
life 

Twenty years’ 
imprisonment 

Death by hanging 

Death by hanging 


ErIcH RAEDER 1, 2,3 


Baupur Von ScHIRACH 4 


Fritz SAUCKEL 

ALFRED JODL 

FRANZ VON PAPEN 
ARTHUR SEyss-INQUART 
ALBERT SPEER 


3, 4 

1, 2, 3,4 
Not guilty 

2, 3,4 

3, 4 


Death by hanging 

Twenty years’ 
imprisonment 

Fifteen years’ 
imprisonment 


CoNsTANTIN Von NEURATH 1, 2, 3, 4 


Hans FrirzscHe 
Martin BorRMANN 


Not guilty 


3, 4 Death by hanging 


/s/ GEOFFREY LAWRENCE, President 
/8/ FRANCIS BIDDLE 

/s/ H. DoNNEDIEU DE VABRES 

/s/ NIKITCHENKO 


A True Copy 


/s/ JOHN E. Ray 
Colonel, FA 


* These sentences were read in open court by the President on 1 October 1946. 
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BOOK REVIEWS 


The Nuremberg Trial and Aggressive War. By Sheldon Glueck. New 
York: Alfred A. Knopf; 1946. Pp. xvi, 121. $2.00. 


As the title indicates, this book deals with the charges at Nuremberg 
based upon the planning and waging of aggressive war. The author has 
written it because in his previous volume? he expressed the view that he 
did not think such acts could be regarded as ‘‘international crimes.’’ He 
has now changed his mind and believes ‘‘that for the purpose of conceiving 
aggressive war to be an international crime, the Pact of Paris may, together 
with other treaties and resolutions, be regarded as evidence of a sufficiently 
developed custom to be accepted as international law’’ (pp. 4-5). The au- 
thor became an adviser to the Chief Counsel of the United States at Nurem- 
berg, and Mr. Jackson contributes a commendatory foreword, but the vol- 
ume was written before the Nuremberg verdict was finally rendered on 
October 1, 1946. 

The reviewer fully agrees with the author in regard to the place of custom 
in the development of international law. He regards as untenable, how- 
ever, the argument not only of the author but of the prosecutors and judges 
at Nuremberg that custom can be judicially established by placing inter- 
pretations upon the words of treaties which are refuted by the acts of the 
signatories in practice, by citing unratified protocols or public and private 
resolutions of no legal effect, and by ignoring flagrant and repeated viola- 
tions of non-aggression pacts by one of the prosecuting governments which, 
if properly weighed in the evidence, would nullify any judicial holding that 
a custom outlawing aggressive war had been accepted in international law. 
The reviewer’s leading article in this number of the JOURNAL gives his 
opinion on the Nuremberg Tribunal’s finding under this count of the 
indictment. 

The author, as well as the prosecutors and judges at Nuremberg, tend to 
confuse the issue in suggesting a qualification of the criminality of aggres- 
sive war according to the brutality with which it is waged or its terrible 
consequences. No such distinctions are made by the count in the indict- 
ment charging the planning or waging of aggressive war. Acts of bru- 
tality and terrorism were disposed of in the separate counts charging war 
erimes and crimes against humanity. As pointed out in the reviewer’s 
article referred to, he believes that the proceedings and convictions at 
Nuremberg on those counts were legally justifiable. 

GeorGE A. FiIncH 
Editor-in-Chief 

1 War Criminals: Their Prosecution and Punishment, reviewed in this JouRNAL, Vol. 

39 (1945), p. 358. 
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An Introduction to the Papers of the New York Prize Court, 1861-1865. 
By Madeline Russell Robinton. New York: Columbia University Press ; 
1945. Pp. 203. Index. $2.75. 


Prize law has apparently lost the prominent position which it used to 
occupy in the minds of international lawyers but it will always retain its 
importance in the history of international legal development. It is signifi- 
cant of this drift from practice to history that this volume has been pre- 
pared by an historian primarily for historians. Famous names like the 
Springbok, the Peterhoff, and the Stephen Hart leap to the eye of the inter- 
‘national lawyer but he will scan the index in vain for light on ‘‘contra- 
band”’ or ‘‘continuous voyage.’’ He will find, however, interesting discus- 
sions of the law of blockade and of course an abundance of data on prize 
procedure. These omissions are noted nostalgically and in no sense by way 
of criticism of the author, who has recorded here the results of a careful 
and scholarly task of examining, classifying, and analyzing the records of 
the United States District Court for the Southern District of New York 
sitting as a prize court in New York City during the Civil War. As the 
title indicates, the book is essentially a guide to this archival material which 
the author had microfilmed. Published in Columbia University’s Studies 
in History, Economies and Public Law, the book serves notice on students 
in all three of those fields that there is a rich store of source material now 
readily available for use through Dr. Robinton’s efforts. 

The author explains the nature of the papers examined and incidentally 
thus contributes an interesting description of ship’s papers, which, with 
the examination in preparatorio, constituted until very recent times the 
sole evidence on which the captor was entitled to rely, unless the Court 
granted an order for further proof. Chapter III, on the procedure of the 
Court, contains much information of value to the student of prize law. In 
Chapter II one is reminded of the paucity of authoritative works on the 
subject available to American judges and practitioners in 1861 even though 
British precedent and practice were relied on extensively. As already 
indicated, blockade is the only aspect of the substantive law which the au- 
thor discusses in detail but there is no doubt that the papers themselves 
would repay study by the international lawyer interested in other topics 
as well. 

Among her other achievements, Dr. Robinton has succeeded in making a 
very readable book out of a report which might easily in less skillful hands 
have been as dusty dry as the papers she has classified. 


Puiuire C. JEssuP 


Of the Board of Editors 
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A Textbook of the English Conflict of Laws (Private International Law). 
By Clive M. Schmitthoff. London: Sir Isaac Pitman & Sons, Ltd.; 1945. 
Pp. xlvi, 455. Index. 35 sh. 

Handbuch des Internationalen Privatrechts unter besonderer Beriicksich- 
tigung der Schweizerischen Gesetzgebung und Rechtsprechung. By 
Adolf F. Schnitzer. Basel: Verlag fiir Recht und Gesellschaft, A. G.; 
1944. Vol. 1, pp. xvi, 375; Vol. 2, pp. xx, 379-773. Index. 


These works are the product of war years. They are here reviewed to- 
gether for their contrasting interest. Both seek to present the doctrines 
of the conflict of laws chiefly as interpreted by the practice of a single coun- 
try. England is a country of unitary jurisdiction, a ‘‘legal unit,’’ as Dr. 
Schmitthoff expresses it; for even the law of Scotland is regarded as for- 
eign law. Switzerland is a country of divided jurisdiction, federal and 
eantonal. Swiss law, like the English, lays emphasis upon domicil as a de- 
terminant of personal and family relations, thus differing from many coun- 
tries of continental Europe which apply national law. 

Dr. Schmitthoff endeavors to expound the English system as concisely 
as possible. He recognizes the numerous theories and extensive literature 
which have grown up about the subject. Where the law has been ascer- 
tained, he states it clearly; where there is still controversy in the courts, 
he presents his own point of view. Both Schmitthoff and Schnitzer have 
favorite key solutions. Schmitthoff leans to the vested-right theory, 
whereas Schnitzer attempts to find the system of law with which the trans- 
action is principally ‘‘tied up’’: the Ankniipfungspunkt. Schmitthoff cor- 
rectly recognizes the dependence of the former upon the latter when he says 
that the task is ‘‘to determine the territorial law to which the right prob- 
ably pertains, for that law alone is capable of creating such a right and 
vesting it in a person’’ (p. 31). 

Schmitthoff’s book will be welcomed as a ready reference to English law 
brought down to date. It has the merit, so often lacking, of adequately 
presenting the facts of important cases in smaller type by way of introduc- 
tion to the text of the discussions. This is particularly helpful to the prac- 
titioner. Some of the nomenclature will seem strange to American readers. 
Schmitthoff uses the term ‘‘general assignment’’ to apply to what is usually 
referred to as the passing of property by operation of law. We doubt 
the propriety of dealing with questions such as the transfer of property 
by inheritance or by reason of marriage under the heading of general 
assignments. 

Dr. Schnitzer’s two volumes are a later edition of a work first published 
in 1937 and now greatly revised and enlarged. He endeavors to present 
Swiss law as a positive system but he also assumes to integrate its provi- 
sions with the doctrines followed in other countries so as to meet the neces- 
sities of modern international intercourse. When he speaks of a ‘‘ point of 
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contact’’ with the law of a certain territorial jurisdiction, he presupposes 
an examination of the facts of each case in order to determine the system 
of law which has the closest relation to the particular issue (p. 41). He is 
opposed to a narrow nationalism in the choice of law as not being in accord- 
ance with the actual conditions of international intercourse. While chiefly 
presenting the law of Switzerland, he enriches the discussion by a compara- 
tive survey of the practice of other countries. Thus, for example, his treat- 
ment of the numerous conflict-of-laws problems relating to currency and 
gold clauses which reached the courts between World War I and World 
War II is a valuable comparative study. The Swiss concept is that a gold 
clause constitutes part of the substantive obligation of the contract and 
that its validity and meaning should be interpreted by the proper law of 
the contract itself, which may or may not be the law of the place of per- 
formance (Vol. ii, p. 595). The author’s discussion of the many ramifica- 
tions of these currency problems are particularly interesting at a time when 
disputes in this field are just beginning to reach the courts as an aftermath 
of World War II. 


ARTHUR K. KuHN 
Of the Board of Editors 


Grundlinien der antiken Rechts-und Staatsphilosophie. By Alfred Ver- 
dross-Drossberg. Vienna: Springer Verlag: 1946. Pp. vii, 174. Indexes. 


The book under review was prepared under conditions of great hardship. 
Alfred Verdross, a truly leading international lawyer of our time, did the 
research under a regime which had suspended him from Vienna University 
and never allowed him to teach the philosophy of law. In the grim days of 
this war, cut off from the rest of the world, the book was prepared. Seem- 
ingly it deals with problems far removed from actuality; but it is exactly 
in the discussion of the Greek philosophy of the State and of the law that 
the author voices his opposition against tyrants, his basic belief in the 
dignity of man, his deep international and universal convictions. It leads 
from the glory that was Hellas to the future of Western civilization. It is 
more than a symbol, it is the expression of a conviction and of a faith that 
the Austrian Verdross dedicates this book to the English Plato scholar Sir 
Ernest Barker. 

We have mentioned the difficulties which beset the author, but we hasten 
to add that the book needs no excuses. Far from it; it is a brilliant work, 
an excellent piece of scholarship, the product of a thinker, full of new inter- 
pretations and ideas. It is, at the same time, a beautiful book from an 
artistic point of view, full of understanding not only of the great philoso- 
phers but also of the great poets of Hellas. 

It is only possible here to point out a few things. Plato is for Verdross 
the center of the Greek philosophy of the state. In Plato all the former 
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currents, coming from Pythagoras, Heracleitos, Protagoras, and Socrates, 
converge; from Plato radiate the influences to Aristotle and the Stoics. 
But Plato is no ecclectic; he creates out of the different currents the stream 
of the Platonic system, crowned by the philosophy of the ideas. 

An originality of Verdross’ book is the care with which the often neg- 
lected pre-Socratic philosophy of the state, from archaic times to the Soph- 
‘ists, is treated. Verdross contrasts the military ideal of power, as repre- 
sented by Sparta, with the ideal of the pacific state of law, as represented 
by Athens. He contrasts the philosophy of Tyrtaios, Lykurgos, Heracleitos, 
and Thukydides with that of Hesiod and Solon. Of eminent importance 
is his beautiful chapter on Hesiod, in whom the Western idea of law ap- 
pears for the first time, for whom the state is a peaceful legal community 
for work. 

The book contains also much of interest for the international lawyer; 
Verdross’ emphasis on Plato’s stand against wars of conquest and a foreign 
policy of expansionism. For Plato war was only a means to execute the 
law and Verdross sees in him the founder of the doctrine of bellum justum. 

In Plato as well as in Hippias we find the beginnings of a Pan-Hellenic 
natural law. With the Stoics Chrysippos and Zenon we find the full cos- 
mopolitan idea, the idea, so much discussed precisely in our own days, of a 
universal community, of a world law. Cicero, the citizen of the Roman 
Empire, brings these Stoic ideas to Rome. There runs thus a thread of 
ideas from ancient Hellas to our own days. Hellas is not only the cradle 
of our Western civilization, she is not only, as Nietzsche said, of yesterday 
and today, she is also, as Verdross adds, of to-morrow. To sum up this his- 
tory of the development of ideas with Verdross’ words: The goddess Dike 
of Hesiod becomes the Platonic idea of law and finally the general law of 
reason (logos). The Polis of Hesiod as the peaceful legal community of its 
citizens becomes through the Greek Stoa, through Cicero, Seneca, and Mar- 
eus Aurelius the idea of an ell-embracing legal community of mankind. 


Joser L. Kunz 
Of the Board of Editors 


League of Nations. Report on the Work of the League During the War. 

Geneva: League of Nations; 1945. Pp. 167. 

The political failure of the League of Nations in the years preceding 
World War II fortunately did not prevent the continuation of its so-called 
technical services in the fields of economies, finance, transit, health, narcotic 
drugs, and so on, during the war years. While the need for economy re- 
sulted in drastic slashes in expenditures—the budget of the Secretariat, 
for instance, was reduced by eighty per cent—an amazing amount of impor- 
tant work was accomplished under adverse conditions, as shown in this Re- 
port. The League’s economic and financial experts proceeded with their 
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research and observations at Princeton, branches of the Narcotic Drugs 
activity were set up in Washington, the League Treasurer took up quarters 
in London, and the International Labor Office in Montreal. In Geneva 
itself the Secretariat went ahead with its work of collecting, classifying, 
and studying valuable statistics of all kinds. Numerous studies were pub- 
lished, as listed in the appendix to the Report, and contacts with the 
League’s staff members in the United States and elsewhere were maintained. 
At the same time the framework of the League was preserved in Geneva. 
In his Introduction the Acting Secretary General points out that this work 
was pursued ‘‘in spite of some feeling of isolation not lessened by the pres- 
ence of unfriendly forces about ten minutes’ walk from the Palais des Na- 
tions. . . . Within the shelter of the Swiss frontiers the difficulties were 
partly moral, partly political, and partly material’’ (p. 11). 

‘The Report offers ample evidence that the years from 1940 to 1945 were 
busy ones for the League Secretariat and various League Committees. 
Their varied services to Governments and to other international organiza- 
tions during the years of bitter international strife were very wide in scope 
and geographical range. Expected population changes, economic security, 
rationing and relief, inflation, cartels, balance of payments, broadcasting, 
international exchange of electric power, malaria, epidemics, ‘‘famine dis- 
ease,’’ opium, refugees, mandates, art, the legal status of women, and a good 
many other subjects received serious attention, often resulting in the com- 
pletion of standard studies. The future usefulness of this work to organs 
of the United Nations and other international as well as national bodies is 
obvious and cannot be overstressed. A vote of appreciation is due the 
members of the League Secretariat and Committees as their organization 
passes out of the world picture—not without leaving the indelible imprint 
of its contributions to progress in the field of international organization. 

JOHN Brown Mason 


Oberlin College 


The Economic and Financial Organization of the League of Nations. By 
Martin Hill. Washington: Carnegie Endowment for International Peace; 
1946. Pp. 168. $2.00. 


This is No. 6 in the Carnegie Endowment Studies in the Administration 
of International Law and Organization. It is written by a man intimately 
associated with the economic and financial work of the League of Nations, 
and while its first words disclaim any effort to write ‘‘a complete history of 
the Economic and Financial Organization of the League,’’ it is in fact a 
remarkably compact and useful sketch of that work. It is to be hoped that 
Mr. Martin will some day write a fuller account, but within the limitations 
set he has given us a reliable and authoritative survey of the efforts of the 
League of Nations in this field, and a comprehension of the problems to be 
encountered which should be helpful in future work. 
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An introductory chapter provides background and enables understand- 
ing of the difficulties to be encountered. The next three chapters deal with 
Origins, Financial Reconstruction, and Eeonomie Reconstruction. With 
the beginning of the 1930’s the impact of the Great Depression (Ch. V) 
was felt, and New Tasks and Methods had to be developed, such as the Eeo- 
nomic Intelligence Service. Chapter IX describes the Structure of the 
Organization and its various changes, culminating in the unfulfilled recom- 
mendations of the Bruce Committee. The final chapter traces the work 
during World War II, and at Princeton, which was more fruitful than is 
perhaps generally known. A bibliography of League publications in the 
field is included. 

CLYDE EAGLETON 


Of the Board of Editors 


Les Rapports entre l’Organisation Internationale du Travail et la Cour 
Permanente de Justice Internationale. By Georges Fisher. Paris: Pe- 
done; 1946. Pp. 388. 

It is most fitting that at a moment when world organizations are either 
being created or overhauled for a surer achievement of their objectives, 
someone should present to the expert as well as to the general reader so 
thorough a survey as this on the relations between the International Labor 
Organization and the Permanent Court of International Justice, recently 
replaced by the International Court of Justice. The volume has the merit 
of being the first to deal with this subject in a detailed and scholarly man- 
ner. In dealing with these two international bodies the author is perforce 
led to give us a considerable amount of interesting material on the League 
of Nations which was in turn replaced by the United Nations. 

While it has not been found necessary to replace the ILO itself by an- 
other organization to deal with social legislation on an international scale, 
the very fact that the Court and the League were changed or replaced neces- 
sitated certain amendments to the Constitution of the ILO. Other amend- 
ments were dictated by over a quarter of a century of experience. Hence 
eertain parts of the book under review, in particular those concerned with 
Arts. 30 and 37 of the Constitution of the ILO, are now of historical value 
only. But it is of special interest to note that in his discussion of the appli- 
cation of the principles embodied in those two articles the author has 
rightly concluded in favor of the modifications which have since been ef- 
fected by the International Labor Conference held in 1946 in Montreal. 

Article 30 of the Constitution of the ILO specified that in the event of 
any Member failing to comply with his obligations in connection with cer- 
tain decisions of the Conference, any other Member of the Organization was 
entitled to refer the matter to the Permanent Court of International Jus- 
tice. The author argued that this judicial process was too cumbersome 
and suggested that it be replaced by a simpler and more expeditious proce- 
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dure in which the ILO would play a more important réle. He had foreseen 
exactly what was to be done at Montreal when the Conference decided that 
henceforth failure to comply with obligations imposed by the Conference 
were to be referred not to the International Court of Justice but to the 
Governing Body which in turn might, if necessary, report the matter to the 
Conference. 

Likewise Art. 37 of the Constitution stipulated that any question or dis- 
pute relating to the interpretation of the Constitution or of certain deci- 
sions of the Conference were to be submitted to the Permanent Court of 
International Justice. For various reasons the author felt that some less 
solemn procedure should be devised to handle the less important questions. 
Here again he had anticipated the conclusions of the Montreal Session 
which, while reserving the possibility of bringing such matters before the 
International Court of Justice, gave the Governing Body authority to make 
and submit to the Conference for approval rules providing for the appoint- 
ment of a tribunal for the expeditious determination of any dispute or ques- 
tion relating to the interpretation of decisions of the Conference. 

The Constitution also provided that in the event of a complaint laid by 
a State Member of the Organization against another Member for not com- 
plying with certain decisions of the Conference, the Commission of enquiry 
entrusted with the dispute in the first instance was to indicate the measures 
of an economic character to be taken against the defaulting Member who 
always had a last recourse to the Permanent Court of International Justice, 
and in the event that the defaulting Member failed to comply with decision 
of the Commission of Enquiry or of the Permanent Court of International 
Justice, any other Member could take against the defaulter the economic 
measures indicated either by the Commission or by the Court, as the case 
might be. This question of economic measures disturbed the author who 
argued against their ultimate efficiency, and maintained that in any case 
they should be prescribed not by a judicial tribunal but by a political body 
fully informed of the relevant economic facts and aware of the political 
consequences that may be entailed. Here again the author has shown his 
unusual analytical foresight. The Conference at its Montreal session de- 
leted from the Constitution all reference to economic sanctions and amended 
Art. 33 so that in the event of any Member failing to carry out the recom- 
mendations either of the Commission or of the Court the necessary steps 
shall be taken by the Governing Body who may recommend to the Confer- 
ence such action as it may seem wise and expedient to secure compliance 
with the recommendations involved. This procedure does not necessarily 
exclude recourse to economic sanctions but at least it suggests less drastic 
measures. In the past it has been found that the mere publication of an 
accusation of undischarged obligations was sufficient to induce any Member 
State to take suitable action. 
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The foregoing illustrations should suffice to show how accurate was the 
author’s critical study of the relations between the ILO and the Inter. 
national Court of Justice. Needless to add that several of the amendments 
which were made to the Constitution were pro forma only and do not in 
any way detract from the the value of the survey. It goes without saying 
also that the decisions of the Permanent Court of International Justice in 
all matters affecting the ILO constitute legal precedents which the new 
Court will feel bound to follow with the same respect as if they were its 
own decisions. The author’s analysis of those decisions is therefore of per- 
manent value. 

HENRI BINET 


International Labor Office 


Cing Siécles de Sécurité Collective (1291-1798). By William E. Rappard. 
Geneva: Georg et Cie., S. A.; 1945. Pp ix, 603. 

La Sécurité Collective. 1919-1945. By Pierre E. Brugiére. Paris: Pe- 
done; 1946. Pp. vii, 378. 


The monumental volume of the outstanding Swiss scholar presents a most 
detailed investigation into the working of the security provisions in the 
different treaties of alliance and mutual aid, which constituted the only 
juridical basis of the Swiss Confederation for over 500 years. From the 
first Pact of 1291 between Schwyz, Uri, and Unterwalden up to 1798 Swit- 


zerland was a loose Confederation of 13 sovereign Cantons. This study is, 
first, a contribution to a little explored part of Swiss history but it is for the 
author primarily the occasion to investigate the lessons which may be drawn 
from this national experience for current ‘‘collective security’’ experiments 
on an international scale. 

It is not possible here even to summarize the rich contents of the book, 
concerning the functioning of the Swiss system from 1291 to its downfall 
through the French aggression of 1798, an aggression helped on by Pierre 
Ochs, the Swiss ‘‘Quisling’’ of that time. It must be emphasized that the 
author not only analyzes the documents but studies how they actually 
worked. The conclusions reached by the author are that the security pro- 
vision in the alliances had, undoubtedly, some value, but that Switzerland’s 
long security is due, first of all, to the common aspiration of all the Cantons 
for independence, to the extraordinary military virtues of the Swiss, to 
their location in the Alps, and to the modesty of the natural resources of 
the country. The system could only work because of an exceptionally 
favorable social and natural milieu. Yet the system had at all times to 
battle with grave difficulties and broke down completely under the impact 
of the French aggression of 1798. The Swiss drew the lesson by establish- 
ing the Federal State in 1848. The old system is, notwithstanding its long 
past, clearly condemned by the present-day Swiss. And as to the lesson 
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to be drawn for the international community, where the exceptionally fa- 
vorable circumstances of the Swiss Confederation are entirely lacking, and 
at a period where wars are completely different, such lesson necessarily must 
be purely negative. 

The book is a magnificent piece of scholarly research, a model in its un- 
biased, impartial, absolutely objective and strictly scientific approach, free 
from all slogans and wishful thinking. 

Whereas Rappard reports on a relatively successful system, but reaches 
a negative result, Brugiére reports on the complete and total failure of an 
international system of ‘‘collective security,’’ yet believes in its possibility 
in the future. The book traces the history of ‘‘collective security’’ from 
the Paris Peace Conference of 1919 through the Covenant up to the down- 
fall of the League of Nations and the new experiment from the Atlantic 
Charter to the Charter of the United Nations. Such a general survey has 
its merits, especially as the author reprints textually all of the important 
articles in question and gives also the full text in French of the Charter of 
the United Nations. But the book is less satisfactory as far as interpreta- 
tion and criticism goes. First, it is hardly possible to give a really full 
juridical discussion of such a mass of materials. Second, there is a certain 
superficiality, a lack of depth and of a really objective attitude. In this 
respect the book suffers particularly if compared with Rappard’s work. 
Entirely superficial is, for instance, the author’s discussion of the problem 
of overpopulation; it is also questionable whether there exists for nations of 
great fecundity ‘‘a real international duty to apply the principles of Mal- 
thusianism.’’ As is the case with most French writers on this subject, his 
point of view is purely static. It seems that writers of this type believe or 
hope that history can be stopped. 

The Charter of the United Nations is praised for its ‘‘realism,’’ for 
“avoiding Wilsonian idealism,’’ for relegating law to the second rank and 
for being primarily a political instrument under the direction (‘‘le diri- 
gisme’’) of the ‘‘Big Three.’’ While paying lip-service to ‘‘sovereign 
equality,’’ the Charter, he says, practically does away with the sovereignty 
of the ‘‘little nations’’ and with the principle of equality, a principle, the 
author holds, ‘‘which must be totally abolished.’’? Our Latin American 
good neighbors won’t like these words. He admits that the veto power is 
juridically indefensible, but politically, he holds, it is simply marvelous. 
The Security Council, the author tells us, has an international armed force 
at its immediate disposal, with which to annihilate an aggressor. He con- 
cedes that the veto power could theoretically paralyze the action of the Se- 
curity Council, but fortunately, he tells us, a lack of agreement between the 
“Big Three’’ is hardly thinkable. The system of collective security, 1945 
model, will work, if there is ‘‘Big Three’’ agreement. But the fact that 
the meetings of the Military Staff Committee have, up to now, not produced 
the slightest result, that the work of the Security Council so far is, to put it 
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mildly, disappointing, and that there is a tense world situation, in conse- 
quence of the East-West split, prove that the author is far less ‘‘realistic’’ 
than he believes. 

Joser L. Kunz 
Of the Board of Editors 


If Men Want Peace: The Mandates of World Order. By Members of the 
Faculty of the University of Washington. Editors: Joseph B. Harrison, 
Linden A. Mander, Nathaniel H. Engle. New York: Macmillan; 1946. 
Pp. 292. $2.50. 


This book is the product of the University of Washington group of the 
Universities’ Committee on Post-War International Problems. The group 
included most of the disciplines of the university, and was foresighted 
enough to include topics which have since become more important, such as 
race, education, and the moral basis of peace. Part I deals with the mainte- 
nance of peace, including the ‘‘International Law of the Future’’ by Pro- 
fessor C. E. Martin. Part II considers Political and Human Rights; Part 
III, Economie and Social Welfare; Part IV, the Cultural Bases of World 
Order. The standard of treatment is uniformly high. One of the most 
interesting chapters is that on Arts and Letters, by Professor Harrison. 
In a concluding statement the Editors agree that the United Nations is an 
inadequate instrument for the preservation of world peace and that it must 
be strengthened. They suggest improvements in the international legis- 
lative process and they think that international rules should become con- 
stitutional obligations of members, that administrative agencies and an 
international civil service should be developed, that the jurisdiction of in- 
ternational courts should be widened, and that national administrative sys- 
tems should be geared to international requirements. The book places peace 
upon a broad basis, as it should be. 

CLYDE EAGLETON 
Of the Board of Editors 


American Foreign Policy in the Making: A Study in Responsibilities. By 
Charles A. Beard. New Haven: Yale University Press; 1946. Pp. 336. 
$4.00. 


This volume represents a study in American history by the greatest his- 
torian of our time. John Chamberlain is. probably correct in characteriz- 
ing it as among the ten most important books of the year. It has been 
reviewed most favorably and also adversely, not on its content, which I 
think is unchallengeable, but on the supposed critical views of the author 
on American foreign policy. The romanticists who like that policy, know- 
ing well that the author disapproves of it, have expressed their views ad- 
versely to the book, whereas the book has nothing to do with the question 
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of the author’s views of policy. To criticize a man for his motives, not 
expressed in the book he writes, seems an unusual way to review a book. 

In the first chapter Dr. Beard examines the record of the Senators who 
voted against the League of Nations, a vote by which the United States 
undertook not to stop other nations as does the veto power under the UN, 
but to say that the United States would withhold its aid if it did not think 
it proper. Could American action of that kind properly be challenged? 
Mr. Bailey, an historian of no mean reputation, comes off rather poorly in 
the chapter. 

The second chapter examines the thesis that so-called World War II is 
to be blamed on the American people. 

Chapter ITI, a short chapter, deals with the problems raised by the ques- 
tion of war guilt. 

Chapter IV discusses the attitude of the Democratic leadership as dis- 
played by the platforms of 1924 and 1928, a disclosure which does very 
little to enhance the reputation of Newton D. Baker for astuteness. 

Thus the author comes up to 1932 and from that point to the end of the 
book deals exclusively with the statements made from time to time by 
Franklin D. Roosevelt and Cordell Hull. To criticize these chapters re- 
quires the critic to show that the statements were not made or that they 
were contradicted by other statements of the same speaker. No reviewer 
has attempted this task, and it would be hard to perform it. Dr. Beard 
shows in effect that Roosevelt was as much opposed to war—if his state- 
ments are to be believed—as anybody in the country. Dr. Beard’s defini- 
tion of ‘‘isolation,’’ namely, 


Rejection of membership in the League of Nations; non-entangle- 
ment in the political controversies of Europe and Asia; non-interven- 
tion in the wars of those continents; neutrality, peace and defense for 
the United States through measures appropriate to those purposes; 
and the pursuit of a foreign policy friendly to all nations disposed to 
reciprocate (page 17, note), 


would, it seems, be hard for any American citizen to repudiate. It is not 
the definition often associated with that chameleonic term. Like the term 
“‘ageressor,’’ it means anything that the speaker desires. 

Dr. Beard shows that President Roosevelt in word agreed with every 
element of the definition advanced. What he actually did is left to the 
reader to remember. 

The story closes with the campaign of 1940. The events of the important 
year 1941, which marked the American approach to war, will remain for 
discussion in another volume. 

The suggestion of one reviewer that the statements made by leading 
Statesmen should not be accepted as truthful is a mark of a depreciated 
morality. If we cannot believe our statesmen, whom are we to believe? 
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The author has made a contribution of the first importance to the establish- 


ment of the truth. 
Epwin BorcHARD 


Of the Board of Editors 


Les Etats-Unis et la neutralité de 1939 @ 1941. By Pierre Monniot. Paris: 

Pédone; 1946. Pp. vii, 414. 

This is a work of some importance of a type which does not yet exist in 
America. Although from its title we might believe that the book is mainly 
confined to the breakdown of neutrality initiated in the statutes of 1939 
and 1941, the book actually deals with the history of American foreign 
policy from 1919 to date. The author attributes the wars against Ger- 
many to the gradual weakening of Great Britain and the growing strength 
of her continental competitor and he attributes American entrance in both 
wars to the fact that the United States could not allow Great Britain and 
France to be further weakened by the dominance of Germany. The impli- 
cation in fact is that whenever Great Britain or France get themselves into 
continental wars the United States will either indirectly or directly stand 
at their side. This casts the United States in a rather lamentable rdéle 
where we must come to the aid of France and Great Britain when they get 
into trouble but they will never aid the United States because of inability. 
This seems a curious fate for the country which fathered the Fourteen 
Points of Wilson, but sustains the statement of Senator Stone, Chairman 


of the Foreign Relations Committee, in April, 1917, when he said, ‘‘TI shall 
vote against this mistake, to prevent which, God helping me, I would gladly 


lay down my life.’’? 


The author examines the various steps taken by the United States to aid 
the Allies before December 7, 1941. It is a formidable account; he admits 
that it was a violation of international law as then understood. He justi- 
fies it, however, first because it aided the Allies and second because he finds 
that in discrimination lies the foundation of the new theory of neutrality 
which revives the principle of the ‘‘just war.’’ Great Britain and France 
he concludes are peace-loving nations by definition, so that any one who 
attacks them must of necessity be an aggressor, or a nation to be fought 
by the United States. The author also deals with the post-war aid sup- 
plied by this country under the head of lend-lease and other provisions, 
and finds this all to the good since the aid was given to worthy nations. 
Not the least valuable part of the book is the introduction by Professor 
Suzanne Bastid. 

If discrimination is to become our line of policy in the future then whim 
and circumstance will determine the nation’s fate and principle is a matter 


for historians to discuss. 
Epwin BorcHARD 


Of the Board of Editors 
1 Cong. Rec., April 4, 1917, p. 154. 
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Thomas Jefferson: American Tourist. By Edward Dumbauld. Norman, 
Oklahoma: University of Oklahoma Press; 1946. Pp. xv, 266. Appen- 
dix. Index. 


Jefferson did not travel far, but he saw much and thought more about 
what he saw. The book not only follows Jefferson in his travels but relates 
his intimate deductions. It reflects the history of the day and conditions 
in the countries and states where the journeys were made. The aim of the 
book is primarily to present travel experiences though at times additional 
insight into the diplomatic and governmental problems of the Jefferson era 
stand out. A valuable chronological itinerary of Jefferson’s travels with 
dates has a fitting place in the Appendix. 

Jefferson’s writings concerning travel, his appreciation of places and 
things seen, his rules for the traveler, his constant lookout for something 
he can take home to improve the economy of his own land leaves him, the 
apostle of Americanism and citizen of the world, still the ‘‘ Virginian of 
Virginians.’’ Statesman, too, and world organizer in concept, for a while 
at the French Court he sought to form a combination of lesser maritime 
powers to patrol the Barbary Coast with a fleet of frigates. The United 
States Congress failed to furnish its quota and the plan fell through. From 
this experience he undoubtedly learned at least two lessons: First, that one 
reason for the failure of his plan was that France and England both prof- 
ited from the piratical system of the North African States and therefore 
were not sympathetic to his plan; and, second, although it would be more 
costly and more hazardous, America had better clean up the mess herself. 
This he did when he became Commander-in-Chief of the American Army 
and Navy. 

Jefferson was anxious to learn wherever he went. He did not reach the 
poetic ideal for travelers as it is expressed for all Americans on the Union 
Station at Washington, ‘‘He that would bring home the wealth of the 
Indies must carry the wealth of the Indies with him. So it is in travelling. 
A man must carry knowledge with him if he would bring home knowledge.’’ 
But he did advise all to come from a journey with information ‘‘charged 
like a bee with honey.’’ 

It was not only from Europe that he learned many things which might 
improve his homeland. Wherever he went in America he was on the alert, 
for example, when he noted maple sugar culture in Vermont he immediately 
sought trees that the maple sugar industry might be started in his home 
county. 

The value of roads in the building of a nation became fundamental to 
Jefferson from actual experience. This might have become responsible for 
his being greater as a citizen of a Republic than he was as a statesman. His 
acceptance of the job of county road supervisor after leaving the Presi- 
dency makes Jefferson greater than he is made out to be by many of his 
eulogists. 
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And this, too, he saw in Europe: ‘‘The doctrines of Europe were, that 
men in numerous associations cannot be restrained within the limits of 
order and justice, but by forces physical and moral, wielded over them by 
authorities independent of their will. Hence their organization of kings, 
hereditary nobles, and priests. Still further to constrain the brute force of 
the people, they deem it necessary to keep them down by hard labor, pov- 
erty, and ignorance and to take from them, as from bees, so much of their 
earnings as that unremitting labor shall be necessary to obtain a sufficient 
surplus barely to sustain a scanty and miserable life’’ (page 214). Thus 
Jefferson’s knowledge of the meaning of the American Revolution came 
from actual observation. After travel abroad Jefferson’s faith in liberty 
remained sublime. A citizen, though, to remain free, must accept responsi- 
bility and understand duty. The liberty which thinks only of rights and 
fails in duties and responsibilities will not last. In fact, there is no right 
without duty and responsibility. These ideas permeate the account given 
in the present work. 

Thomas Jefferson: American Tourist is a worthy contribution to the field 
of knowledge about Jefferson. 

EvBert D. THOMAS 
Vice President of the Society 


North Atlantic Triangle: the Interplay of Canada, the United States and 
Great Britain. By John Bartlet Brebner. New Haven: Yale University 


Press; 1945. Pp. xxii, 385. Maps and diagrams. Appendix. Index. 
$4.00. 


The last item in a series of twenty-five volumes entitled ‘‘The Relations 
of Canada and the United States’’ * is contributed by Canadian born Pro- 
fessor John Brebner, now of Columbia University. His discussion of pat- 
terns of Canadian development at a meeting of historians at Ottawa in 1931 
inspired Dr. James T. Shotwell to secure the sponsorship of the Carnegie 
Endowment for International Peace in a codperative study ‘‘designed to 
eover the whole field of political, economic, and cultural relations between 
Canada and the United States, and those relations with Great Britain which 
bear upon this large area of North American History.’’ And it was also 
Professor Brebner who prepared the manual used since 1934 by the large 
group of scholars and experts in Canada and the United States who have 
participated in the project. In a foreword Dr. Shotwell characterizes this 
volume as ‘‘a survey, by a master of the subject, of the greatest single chap- 
ter in the history of international intercourse anywhere in the world.’’ In 
the preface the author modestly remarks that ‘‘perhaps it may serve as a 
general view of the subject until the remaining unexplored areas, as, for 
instance, education and law, have been surveyed.’’ The twenty-five vol- 


* Other volumes of the series were reviewed in this JOURNAL, Vol. 32 (1938), pp. 624, 
643. 
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umes are not serially numbered, and this study, which is complete in itself, 
may well be read as an introduction to any or all of the others. 

“Tt often seems to be a far ery from high policy to everyday life,’’ but 
the author skilfully and with sustained scientific objectivity traces, during 
four and a half centuries, the everyday activities of men in specific regions 
in North America who were engaged in fishing, farming, mining, and fur 
trading, and in building wooden cities, canals and railroads, and correlates 
them with the nuances of policy on both sides of the Atlantic. Abjuring 
the ‘‘dramatic but impossible colors’’ sometimes employed, and with un- 
usual fidelity to details, Dr. Brebner portrays the development of wooden 
ships in the Maritime Provinces and New England, of the efficient ‘‘upper 
laker’’ for freight traffic, of dry farming techniques in the Great Plains, 
and the uses of the barbed-wire fence and the self-regulating windmill. 

Broad perspective and shrewd insight characterize the entire volume. 
The author displays genuine geographical sense in regional description and 
interplay. The continental shelf, the good lands between the Canadian 
Shield and the Ohio, the High Plains, the Northwest, are all homogeneous 
areas whose development and triumphs have been ‘‘international affairs.’’ 
While emphasizing the interplay of Canada and the United States, ‘‘the 
Siamese Twins of North America who cannot separate and live,’’ the part 
of Great Britain is always in focus. The three have been ‘‘complementary 
in so many ways that they codperated in spite of themselves’’—in spite of 
“generations of economic isolationism’’ and political efforts to play ‘‘stub- 
bornly separate parts.’’ ‘‘Both attracted and repelled by the other two,’’ 
Canada has been chiefly responsible for the invention of ‘‘dominion status”’ 
of the dominions within the evolving British Commonwealth of Nations. 
Especially for the years 1918-1942 the world background is emphasized. 

The 34 maps, seven of them in color (including the endpapers), are ex- 
ceptionally well executed and informative, and cover railways of one coun- 
try with extensions into the other (two maps), Canadian-born persons in 
the United States and American-born in Canada (four maps), boundary, 
fishing, sealing and other questions. The bibliographical notes comprising 
the appendix are discriminating, and reveal the present state of knowledge 
underlying each of the sixteen chapters. In the 43-page index there is no 
entry under ‘‘law’’ and only one under ‘‘international law,’’ although 
“arbitrations,’’ ‘‘gypsum,’’ ‘‘civil service,’’ and a whole column under 
“migration’’ are included. 

The pattern of codperative study represented by this volume and the se- 
ries might very advantageously be applied to several groups of countries in 
the other American republics, Europe and Asia. 


S. WHITTEMORE Boaes 


Department of State 
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The Carthaginian Peace or The Economic Consequences of Mr. Keynes. By 
Etienne Mantoux. New York: Oxford University Press; 1946. Pages 
xviii, 210. Index. $4.50. 

This study deals with matters which have been of such vital importance 
during the past three years that the delay in publication for two years after 
its completion in the summer of 1944 is regrettable. However, the prob- 
lems of making a peace are still with us, and this book should be read by all 
who are interested in the settlement. The study was written in America 
during the war. The author was a brilliant young Frenchman trained at 
the London School of Economics who later went to his death in the final 
phase of the war. 

The chief burden of the book is to demonstrate that when Mr. John 
Maynard Keynes wrote The Economic Consequences of the Peace in 1919, he 
launched many grave errors both of fact and of logic, which have become 
ingrained in our thought and have from that day to this had a deleterious 
effect upon the course of human events. This book marshalls the research 
of a generation to prove that the economic provisions of the Treaty of Ver- 
sailles were in the main just and practical. That these provisions were not 
successfully applied was due primarily to the lack of a united will on the 
part of the Allies to enforce them. This lack of firm purpose on the part 
of the victors was in no small part due to the persuasive yet erroneous alle- 
gations of Mr. Keynes to the effect that the new frontiers necessitated eco- 
nomic impoverishment and that the reparations could not be paid. 

Mantoux thinks that, due in large part to Mr. Keynes, the world has 
grossly misjudged the major participants and results of the Versailles 
Peace Conference. He believes that Keynes was unfair to Wilson, unfair 
to Clemenceau, and unfair to the entire essence of the process whereby a 
conclusion was reached at Versailles. He believes that that conclusion, 
given the state of public opinion then existing in the Allied countries, was 
as good as could have been expected, and that Mr. Keynes did the world a 
great disservice by contributing greatly to a contrary impression. He feels 
that it is high time that a revision of that judgment be made. If this book 
is widely read, and it should be, it will make a great contribution to restor- 
ing President Wilson to the dignity and eminence that he deserves. 

Mantoux concludes that the economic defects of the Treaty of Versailles 
‘‘were, for the most part, illusory or exaggerated,’’ while ‘‘the political de- 
fects were the really decisive ones.’’ The cardinal vice of the treaty lay in 
the failure to establish a true balance of power. On the subject of repara- 
tions the author believes Keynes’ influence has been particularly harmful. 
His pronouncements on this subject have been thoughtlessly presumed to 
be substantiated by later history so that they serve as psychological bar- 
riers to critical reconsideration of fundamentals. Mantoux concludes that 
there is no sound reason why Germany should not contribute to the restora- 
tion of the countries which she has devastated in the war just ended. 

HoMER JONES 


Washington, D. C. 


BOOK NOTES 


Il Riconoscimento nel Diritto Internazionale. By Giancarlo Venturini. 
Milan: A. Giuffré; 1946. Pp. 143. 160 Lire. Studies on international 
law begin again to be published in war-ravaged Europe. The small book 
under review is an investigation into the problem of recognition, considered 
as a general legal feature of international law. The constitutive elements 
of recognition and its legal effects are studied. Recognition takes place not 
only with regard to new states, de facto governments or insurgents, but also 
with regard to acquisition of territory, establishment of protectorates or 
mandates, permanent neutrality or neutralization of certain territories, 
opening of waterways for international transit and so on. All the more 
detailed problems are integrated by the author’s investigation with the 
content, function, and juridical nature of recognition in international law. 
Recognition is for the author a unilateral and discretionary act, having as 
its content the mere ascertainment of juridically relevant facts, and as its 
function the settlement of international conflicts, which already have arisen 
or may arise. The great importance of recognition, as to content and func- 
tion, is explained by the fact that general international law, because of the 
lack of courts with compulsory jurisdiction, has no special organs for ascer- 
taining legally relevant facts, nor can international conflicts be settled ex- 
cept by the concording will of the parties. Many attitudes as to detailed 
problems follow for the author from the nature and function of recognition, 
such as the binding character of recognition upon the recognizing state, 
the non-admissibility of resolutive conditions or final terms, its non-revoca- 
bility and so on. 

The study, which takes the practice of states fully into consideration, 
shows the virtues of the Italian School, not changed by a near-quarter cen- 
tury of fascism or by the World War II. But it shows also that the Italian 
School continues to cling firmly to premises which in this reviewer’s judg- 
ment are theoretically untenable, particularly to the dualistic construction 
and the thesis of the purely voluntary character of international law. 

Joser L. Kunz 


Of the Board of Editors 


War Crimes. By Manfred Lachs. London: Stevens & Sons; 1945. Pp. 
viii, 108. 7s.6d. This small book contains an excellent compact treatment 
of the subject of war crimes as that term is understood and accepted under 
customary international law and conventions. Having been written before 
the surrender of Germany, it does not deal with the question of crimes 
against peace raised by the agreement of August 8, 1945, setting up and 
defining the jurisdiction of the International Military Tribunal at Nurem- 
berg. In a chapter entitled ‘‘The Case of the United Nations versus War 
Criminals’ are reproduced the texts of the various Allied warnings begin- 
ning with President Roosevelt’s statement of October 21, 1941, and ending 
With the Declaration of Moscow on November 1, 1948. In view of the novel 
provisions concerning crimes against peace for which the defendants were 
convicted at Nuremberg, it is interesting to note from this chapter that on 
August 6, 1942, the Government of the United Kingdom in an official aide 
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memoire held the view that ‘‘in dealing with War Criminals, whatever the 
court, it should apply the laws already applicable and no special ad hoc law 
should be enacted.’’ This seems to dispose of the argument at Nuremberg 
that, because the major Nazi defendants received previous warning from the 
Allies that they would be punished for war crimes, they were estopped from 
pleading the retroactive character of the provisions of the Charter creating 
and charging crimes against peace. 
GrorGE A. FINCH 

Editor-in-Chief 


The Case Against the Nazi War Criminals. Opening Statement for the 
United States of America by Robert H. Jackson, and Other Documents. 
New York: Knopf; 1946. Pp. v, 216. Appendixes. $2.00. This small 
volume is a convenient repository of three of the important documents in 
the history of the Nuremberg trials of the chief Nazi war criminals. It 
includes the opening Statement for the United States by Mr. Justice Jack- 
son, the Inter-Allied Agreement of August 8, 1945, for the Prosecution and 
Punishment of the Major War Criminals of the European Axis (which in- 
eludes the Charter of the Tribunal), and the Text of the Indictment. Mr. 
Gordon Dean, of Counsel for the United States, contributes a Foreword. 
At this date no analysis of these documents is necessary but the volume will 
no doubt still be found useful especially by those who do not have ready 
access to the official publications. 


4 
Puiurpe C. JEssuP 


Of the Board of Editors 


New Horizons in Public Administration. A Symposium by Leonard D. 
White, Marshall E. Dimock, Donald C. Stone, Gordon R. Clapp, John D. 
Millett, Arthur W. Macmahon. Birmingham: University of Alabama 
Press; 1945. Pp. 145. $2.00. The steadily increasing concern of inter- 
national lawyers with problems of international administration leads to an 
interest in public administration at the national level. No one has yet re- 
vealed the extent to which studies in the latter field may be applied to the 
former but some index to the degree of interest was afforded by the Public 
Administration Service’s Publication No. 92 (1945), International Admin- 
istration—A Bibliography, compiled by William C. Rogers with a fore- 
word by Quincy Wright. A volume entitled New Horizons in Public 
Administration might well have included an essay on international admin- 
istration but it does not. Among the essays here published, the inter- 
national lawyer will be chiefly interested in Arthur Macmahon’s study of 
‘*Function and Area in International Affairs,’’ in which, with his usual per- 
spicacity, the author examines the perennial problem of the administrative 
organization of the Department of State and the Foreign Service. The 
problem turns upon the choice between functional and regional divisions 
of work and responsibility, or rather upon the proper balance between the 
two systems. Professor Macmahon points out that the ‘‘functional units 
must inevitably be sources or channels for secondary streams of instruc- 
tions to the diplomatic establishments. This responsibility must be tact- 
fully asserted in the face of the just claim of the geographical offices to be 
prime guardians of the gates to the field, while the administration offices 
of the department provide managerial oversight and assistance. At the 
same time, the functional units must draw much of the substance of their 
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suggestions from outside agencies like the Departments of Agriculture, Com- 
merece, and Labor.’’ He also makes brief reference to the problem of 
gearing the work of the State Department with ‘‘the galaxy of specialized 
international organizations.’’ His conclusion is that the ‘‘functional claims 
for attention are sound’’ but that their recognition ‘‘increases the impor- 
tance of the synthesis which typically must be provided around the core 
of area.”’ 
Puiuip C. JESSUP 


Of the Board of Editors 


Problems of the Peace: Interim Proceedings of the Institute of World 
Affairs. Volume XXI. Edited by Charles E. Martin and Rufus B. Von 
Kleinsmid. California: University of Southern California; 1944-45. Pp. 
xii, 123. This symposium, like most books of its kind, is of uneven tenor 
but on the whole maintains a high standard. Having been written in the 
spring of 1945 or earlier, it has the advantage of enabling us to see how far 
international organization, which most of the speakers support, has actually 
achieved the success they had contemplated. The assumption that the his- 
tory of the country was all wrong, and that the United States reached its 
eminence by methods not now approved, is to be found in several of the 
speeches in which a new day is proclaimed. There is a certain danger in 
discussing problems of peace while wars are still raging, but the authors 
of this volume are courageous men. The paens of praise heaped upon the 
head of Woodrow Wilson in the last essay by J. Eugene Harley are not 
shared by a good many members of this generation. The work has the dis- 
tinction of selecting those topics which are of outstanding importance in 
the field. Whether the addresses have added much to the promotion of 
peace or the analysis of international relations may be more questionable. 
It is strange that so little attention should be paid to the kind of treaties 
that end a war and so much attention to the machinery devised to hold down 
the treaty made. 

Epwin BorcHArD 
Of the Board of Editors 


The Germans in History. By Prince Hubertus zu Loewenstein. New 
York: Columbia University Press; 1945. Pp. xii, 584. Index. $5.00. 
This is not a German history, although Prince Loewenstein treats his sub- 
ject in historical sequence from Roman times to the present. The author’s 
aim is to expound what he considers to be the meaning of German history ; 
his approach is determined by his liberal Catholicism and his enthusiastic 
adherence to Hegelian dialectics. Failing to be a comprehensive history 
text (economic and social history receive only passing attention), the book 
on the other hand is unfortunately often too heavily freighted with detail 
and abstruseness to be what would best have served the author’s purpose, 
that is, a good collection of essays on German history. This is regrettable 
both for the reader, who finds himself constantly wishing that more space 
were given to a more adequate and direct development of the salient points, 
and for the author, whose undoubtedly worthwhile ideas are too often 
obscured or lost. 

Loewenstein finds his historical ideal in the Holy Roman Empire at its 
best, when it was supranational, non-dynastic, and resting on universal 
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acceptance of one Christian faith. German history for him is in fact the 
struggle, in the Hegelian sense, between this thesis and the antithesis of 
particularism. The synthesis will appear—and he has no doubt about it—, 
when Germany will be established as an integral part of a supranational, 
united, ‘‘Occidental’’ Europe from which, as might be expected, all 
‘* Asiatic’’ influence is excluded. 

In connection with current thinking about the German problem readers 
will find of particular interest Loewenstein’s chapters on Bismarck and on 
the all but forgotten Weimar Republic. The author’s concrete suggestions 
on the form and structure of the new Germany are stated in five pages of 
the last chapter, and, considering such brevity, might as well have been 
omitted. 

ALEXANDER F, KIEFER 
Washington, D. C. 


World Order: Its Intellectual and Cultural Foundations. Edited by F. 
Ernest Johnson. New York and London: Harper; 1945. Pp. 238. Index. 
$2.00. This volume contains a series of eighteen lectures by various speak- 
ers before the Institute for Religious Studies where ministers of all faiths 
‘study under the guidance of scholars in various fields. . . .”’ 

The broad scope of the book promised by its title is fulfilled by the con- 
tents of the lectures. For example, in the address entitled A New School 
Bell: Educating America James Marshall discusses some interesting labora- 
tory experiments in political science. A number of children were organ- 
ized into three clubs, all of which worked on the project of making masks. 
One club was run with a democratic atmosphere, another with an autocratic 
method, and a third in the good old laissez-faire way. The fascinating out- 
come confirmed the fact that democracy possesses at least some of the vir- 
tues proclaimed by Fourth of July speakers. 

In World Citizenship Norman Cousins maintains that Aristotle was right 
when he said that the size of a state should be determined by the range of 
aman’s voice. The radio and the airplane have helped enlarge the modern 
state into the world itself. 

Pitirim A. Sorokin in The Task of Cultural Rebuilding analyzes and in- 
terprets several centuries of Western history at a sweep. In medieval 
times the accent was on a ‘‘supersensory and superrational God,’’ while 
modern culture is built on the ‘‘presupposition that the true reality and 
value is sensory. .. .”’ 

In the various lectures world order is examined in the light of psychol- 
ogy, law, religion, education, economies, and anthropology. The range 
from the specific to the general leads the reader to many paths for further 
study and for delving into the very philosophy of world order. 

JAMES EDWARDS 
Washington, D.C. 


The Story of Woodrow Wilson. By Ruth Cranston. New York: Simon 
and Shuster; 1945. Pp. xv, 478. Index. $3.50. This is a convenient 
one-volume life of Wilson, well written in a popular style. Mrs. Cranston 
has drawn upon personal acquaintance with members of the Wilson family 
as well as upon the voluminous Wilson papers now available to scholars. 
She has placed greater emphasis upon foreign affairs than upon domestic 
policies: approximately two-thirds of the book deals with problems of pre- 
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war foreign relations, Wilson’s war leadership, the Paris Conference, and 
the League. Mrs. Cranston is an ardent partisan. Wilson’s enemies are 
her enemies. She admits few errors of judgment on Wilson’s part, and 
she ignores the debate over Wilson’s knowledge of the secret treaties. 
House appears as a thoroughly inept amateur whose incompetence more 
than once upset the President’s plans. Mrs. Cranston is also a vigorous 
defender of the League, with which she had direct experience. In a last 
chapter she develops briefly the thesis that the League was not a failure 
because through its machinery there developed in the quarter century of - 
its existence a new habit of international consultation. The recent book by 
another Wilson disciple, H. C. F. Bell, Woodrow Wilson and the People, is 
both more scholarly and more convincing; Mrs. Cranston’s undeviating 
admiration for her subject and the bitterness with which she castigates his 
opponents are not likely to convert anyone who may still question Wilson’s 
greatness. 
JoHN D. Lewis 

Oberlin College 


The Four Cornerstones of Peace. By Vera Micheles Dean. New York: 
McGraw-Hill; 1946. Pp. xxiv, 267. Index. Because the achievement of 
international security is the primary task of to-day the Research Director 
of the Foreign Policy Association seeks to provide in this small book a 
handy and readable primer on post-war international organization for the 
average intelligent voter. Mrs. Dean succeeds well in this task as she com- 
bines solid knowledge and deep understanding of international affairs with 
a felicity of phrase which enables the layman—and we might add, begin- 
ning students—to find his or her way through the labyrinth of world poli- 
tics and the intricacy of the new and unfamiliar structure of world organi- 
zation. Its ‘‘four cornerstones’’—Dumbarton Oaks, Yalta, Mexico City, 
and San Francisco—are described briefly but sufficiently for the purpose. 
Their aims and achievements are shown, pertinent comparisons are made 
with the League of Nations, and criticisms are listed and examined. Mrs. 
Dean, who, in passing, offers her own value judgments, possesses a healthy 
and reassuring but not ‘‘easy’’ optimism, combined with the realistic atti- 
tude that the ‘‘best we can do is to reach workable compromises, knowing 
full well that any compromise made today will have to be revised to- 
morrow’’ (p. xix). 

The unavoidable fact in this sort of book that some paragraphs are al- 
ready out of date does not detract from its main value as a general intro- 
duction to the four conferences and the new world structure set up by them. 
The full text of some dozen documents issuing from, or connected with 
these conferences, forms a very useful appendix. The Index is sufficient. 

JOHN Brown Mason 


Oberlin College 


The New Europe. By Walter Fitzgerald. New York: Harper; 1946. 
Pp. xiii, 298. $2.75. There are very few books indeed on contemporary 
political geography in English. Hence this introduction to the political 
geography of present-day Europe, with special attention given to new de- 
velopments in Central Europe and the Balkans, is weleome. But the treat- 
ment suffers considerably from the tendency of the author to make nu- 
merous wild and generalized statements. For instance, we learn that the 
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Slovak ‘‘detachment from Bohemia . . . is, geographically, well-nigh com- 
plete’’ (p. 90); the author persists on spelling the river Moldau as ‘‘UI- 
tava’’ (disregarding the fact that Vltava is the proper spelling) ; the Ro- 
manians are treated as ‘‘Rumans’’ (p. 93) ; the Albanian language is based 
on a ‘‘pre-Slavonie vernacular’’ (p. 104); and so on and on. All in all, 
this is a good work but once which has to be watched in regard to its de- 
tailed statements. 
JosePpH Roucek 


Hofstra College 


European Population Transfers 1939-1945. By Joseph B. Schechtman. 
New York: Oxford University Press; 1946. Pp. xi, 5382. $5.00. This is 
a unique contribution to a field nearly neglected by the students of contem- 
porary world problems due to the speedy changes brought about in mi- 
nority problems by World War II. In fact the present study is a pioneer 
in its field. It presents a full factual report of the transfer operations 
which occurred between 1939 and 1945. Although it is apparent that here 
and there the author was confronted with lack of data or unreliability in 
the available material yet he has produced a survey of the problem which 
has no competition whatever today. The transfers are described with due 
regard for all the complexity of attendant detail, including the choice of 
administrative personnel, registration of evacuees, transportation, housing, 
feeding, medical care, and the many economic considerations, such as com- 
pensation of the evacuees for the property they were forced to abandon, 
and their economic re-establishment in the areas of resettlement. Each of 
the transfers is interpreted in the light of the minorities problem as it ex- 
isted in Europe between World War I and World War II, and with special 
reference to the German Reich repatriation policy inaugurated in October, 
1939. Similar treatment is accorded the transfers of Russian, Finnish, 
Swedish, Bulgarian, Romanian, Hungarian, Croat, and other ethnic groups. 
Let us hope that the author will find it possible to complete the picture by 
describing the results after 1945. 

JOSEPH 8. RouceK 


Hofstra College 


Soviet Russia: An Introduction. By Kathleen Gibberd. London: Royal 
Institute of International Affairs; 1946. Pp. 124. This is a revised edi- 
tion of the brochure originally published in February, 1942, with a new 
chapter on Soviet Foreign Relations. Ostensibly this booklet contains no 
opinions, or next to none. It has been, nevertheless, written in a sympa- 
thetic tone and in spots is quite apologetic on behalf of the Soviet Govern- 
ment, as well as of the Stalin regime. The additional chapter seems to have 
been prepared as an afterthought, as it does not elucidate the basic core of 
Soviet foreign policy. There are some significant omissions which should 
have been included even within the small compass of this booklet. For 
example, the chapter on ‘‘The Struggle for Prosperity and Security” 
seems to be out of proportion to the scope of the booklet as a whole; on the 
other hand new trends bearing on private property, the family, religion, 
and expansionism could have been discussed. However, the booklet will 
continue to be useful to the intelligent lay reader who wants to acquire a 
bird’s-eye view of the political and economic structure of the Soviet Union, 
as the facts are presented in a relatively unvarnished fashion. 

CHARLES PRINCE 


Washington, D. C. 
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Political Handbook of the World: Parliaments, Parties and Press as of 
January 1, 1946. Edited by Walter H. Mallory. New York, Council on 
Foreign Relations. 1946. Pp. 202. The year 1945, which marked the end 
of World War II, brought with it more profound and widespread changes 
in the form, structure, and personnel of governments than any year in his- 
tory. Monarchies had fallen, Allied Control Commissions had been set up 
to rule defeated nations, and the political leadership in nearly every coun- 
try has been completely overturned. The present volume is thoroughly 
revised to take account of these many changes. Yet in these days of fast- 
moving events the world over even such a book becomes in many respects 
out of date before it reaches a nation-wide distribution. To illustrate, 
when this book went to press Soviet Kommissariats had been changed to 
Ministries and many of the personalities listed are no longer in top policy- 
making positions. Similarly, a radical change has taken place in the per- 
sonality structure of the Government in Argentina. While these short- 
comings are obviously inevitable due to the nature of the scope and content 
of the book, it is nevertheless a very reliable and useful reference. 

CHARLES PRINCE 
Washington, D.C. 


Industry in Latin America. By George Wythe. New York: Columbia 
University ; 1945. Pp. viii, 371. Index. $4.00. For readers of this jour- 
nal the effects of industrialization on foreign trade and international af- 
fairs are of particular interest. In a chapter on ‘‘Government and In- 
dustry’’ the author emphasizes the role of tariffs, tax exemptions, import 
quotas, export duties, manufacturing regulations, government loans, sub- 


sidies, monopolies and concessions. Dr. Wythe shows that Latin American 
industrialization can be expected to produce: larger imports from the 
United States of machinery, power equipment, and iron and steel for con- 
struction; new kinds and probably increasing volume of imports into the 
United States; considerable shifts in bilateral and multilateral trade chan- 
nels; expanding standards of living creating still greater export markets 
for specialized United States goods; increased foreign exchange. It is 
probably too much to expect all for these results to flow from industrializa- 
cr alone unless constructive and liberal trade and fiscal policies are widely 
adopted. 

Our government’s sympathetic interest was demonstrated by a statement 
by Assistant Secretary of State Clayton on May 2, 1946: ‘‘There is no 
reason to fear sound industrial development abroad. It may change the 
nature of our trade in certain places, but on the record it will certainly in- 
8 it. Well-developed countries have always been our largest cus- 

Assistant Secretary Braden on September 13, 1946, in referring to invest- 
ment by our citizens in Latin America declared: ‘‘This money has mostly— 
(6 percent—gone into manufacturing, public utilities and the development 
of natural resources. Our investments have created new, more skilled, and 
higher paid employment. They have established new industries and in- 
creased purchasing power, not to mention substantial tax contributions for 
the governments concerned. . . .”’ 

This volume is a mine’of information on industrial achievements and 
developments in the other American republics, although some statistical 
compilations are out of date. It would have gained much by the use of 
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photographs. The title is somewhat narrow, for in addition to industriali- 
zation, there is a study of ‘‘National Economie Policy’’ for each country 
covering additional topics such as agriculture, forestry, mining, fishing, 
trade, transportation, immigration, banking, labor and social legislation. 

WILLARD F’. BARBER 
Department of State 


Vom Geist der Massen. By Paul Reiwald. Ziirich: Pan-Verlag; 1946. 
Pp. xv, 631. Index. Frs. 20.00. This book, of which the main title in 
English should read ‘‘An Essay on Masses and their Spirit,’’ is most aptly 
epitomized by its sub-title ‘‘A Compendium of Mass Psychology’’: all the 
opinions, enunciations, observations, and theories regarding the behavior 
of animal and human groups which have been published in the last hundred 
years—and whatever came before that time is hardly worth mentioning— 
are compiled in this volume; it is a most impressive achievement. 

Reiwald classifies the authors whose views have been included in his book 
into five main categories: (1) Biologists and Animal Sociologists; (2) Psy- 
chologists; (3) Sociologists; (4) Personalities in the political field; (5) 
Poets, Writers and Historians. He justifies the width of this selection in 
his introduction by explaining that in dealing with so young a science as 
Mass Psychology, it is necessary first to grasp the entire aggregate of knowl- 
edge at its disposal. Thus it is, for instance, ‘‘impossible to decide on prob- 
lems concerning the mass and the principle of leadership exclusively from 
‘the’ biological, ‘the’ psychological, ‘the’ sociological or ‘the’ practical 
point of view’’: only when all the various scientific branches have been 
brought into a close interconnection and under a methodology common to 
all, may one hope to attain satisfying and adequate over-all results. There- 
fore, the first concern is to establish a sound foundation for the new science 
of mass psychology, and there can be no doubt that to this end Reiwald’s 
book offers a first and very substantial contribution. 

Apart from this the book is also concerned with another aspect of this 
new science, namely, the practical objective of mass psychology. The events 
of the past decades have clearly shown how deeply the principle of democ- 
racy is endangered everywhere in the world and how easily populations 
living under this principle—the common man, who is to be the support of 
democracy—may be won over to the side of the totalitarian and fascist 
cause. It should be realized that if this widespread process of de-democ- 
ratization should not be arrested in time and if it should not be possible 
to condition the masses into a state of mind acceptable and favorable to 
democratic ideals, the threat of ever-recurrent wars, the threat of the ir- 
revocable self-annihilation of civilization, will continue to obstruct the evo- 
lution of mankind and will become increasingly acute as time goes by. Up 
to now, and with a few exceptions, only the totalitarian political systems 
have made use of mass psychology; it is time, indeed it is high time, that 
democracy do the same for its own ends: a truly scientific mass psychology 
is called upon to become one of the most potent and important instruments 
of democracy. Reiwald, in a series of principles (Leitsatzen), which at the 
same time are the results and conclusions of his research work, sets out the 
fundamental programmatical directives for such a therapeutical applica- 
tion of this new science. 

This book is of great importance not only to all sociologists and students 
of mass psychology, but also to anyone actively interested in the preserva- 


BOOKS RECEIVED 359 


tion of democracy and world peace, and therefore also to all those dealing 
with problems of international law. The interconnections between inter- 
national law and mass psychology frequently become manifest in this vol- 
ume (which, incidentally, found its logical sequence in a second book, ‘‘The 
Conquest of Peace,’’ in which the author draws the juridical conclusions 
of his theories on mass psychology) and this preoccupation with the legal 
aspects of the problems at hand may be ascribed, last but not least, to the 
fact that Reiwald himself is a st’ dent of law. 
HERMANN BrocH 


Princeton, N. J. 
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